WINSTON
&STRAWN

LLP
BLOG

Robinson-Patman Act Enforcement in the Direct-Selling
Industry: A Clearer Look

AUGUST 4, 2025

At the 2025 Annual Multi-Level Marketing (MLM) Conference,lkeynote speaker and former Director of the Federal
Trade Commission’s (FTC) Bureau of Consumer Protection Samuel Levine outlined four proposals to better protect
MLM workers that he believes fall within the FTC’s authority: (1) “Ban Deceptive Earnings Claims and Increase
Penalties for Violations,” (2) “Stop MLMs from Silencing and Deplatforming Workers,” (3) “Ensure MLM Workers Can
Compete,” and (4) “Challenge lllegal Price Discrimination.”[2/When addressing illegal price discrimination,2l he stated
that “[iln many MLMs, workers at the bottom already face extraordinary disadvantages. They’re less experienced,
have smaller networks, and often lose money. Add unlawful price discrimination to the mix, and it becomes
structurally harder for them to succeed.”!4]_

Levine’s call to “Challenge lllegal Price Discrimination” revives a statute that once dominated antitrust enforcement:
the 1936 Robinson-Patman Act (RPA). The RPA prohibits price discrimination: charging competing buyers different
prices for the same products.!2 At the time of passage, the law was a response to the anticompetitive practice of
manufacturers allowing big-box stores to purchase goods at lower prices than smaller retailers, thus requiring
smaller retailers to charge their consumers higher prices than chain stores. From its enactment through the next
four decades, the RPA “was a staple of the Federal Trade Commission’s enforcement agenda.”[8] _

A HISTORY LESSON: KOSCOT AND THE PYRAMID PLAYBOOK

One of the most prominent and instructive cases in this context is the FTC’s action against Koscot Interplanetary,
Inc. (Koscot), which not only highlighted the vulnerabilities of direct selling schemes to price discrimination but also
set important precedents for future enforcement. In 1972, the FTC filed a complaint against Koscot and others,
alleging that the defendants operated as an illegal pyramid scheme, deceived distributors with exaggerated
earnings claims, and engaged in illegal price fixing and price discrimination.!ZJWith respect to illegal price
discrimination, the FTC alleged: (8] _

Respondent Koscot Interplanetary, Inc. discriminates in price, directly or indirectly, between different
purchasers of its products of like grade and quality by selling said products at lower prices to some
purchasers than to other purchasers, many of whom have been and now are in competition with the
purchasers paying the higher price. For example, director-distributor purchases his products directly from
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respondent corporation at approximately: (a) 22.2 percent discount as compared with the cost to a supervisor-
distributor, (b) 41.7 percent discount as compared with the cost to a beauty advisor.

The FTC further argued that the effect of the discrimination in net price “may be substantially to lessen competition, .
.. or to injure, destroy, or prevent competition between the favored and nonfavored purchasers or with the
customers of either of them.”[2]_

The case inspired the “Koscot Test,” which characterizes a pyramid scheme as a program in which participants pay
money to a company in exchange for the right to (1) sell a product and (2) receive rewards—unrelated to product
sales made to ultimate users—for recruiting other participants. Though Koscot is often cited for its pyramid scheme
analysis, its RPA holding—price discrimination hurts lower-rank distributors—is equally important.

The discounts described above allowed distributors at higher ranks, such as directors, to make higher profits from
the sale of the same product than distributors at lower ranks, such as supervisors.!1% Accordingly, in the initial
decision on March 20, 1975, the court found that, because all ranks “performed the same function in the sale and
distribution of Koscot products” and there was competition between all ranks in both direct sales to consumers and
recruitment of new distributors (and sales to those new distributors), price differences would result in injury to
competition.M Therefore, the price discriminations constituted violations of the RPA.I2I The defendants were
ordered to cease and desist from their practices of both price fixing at the suggested retail price and price
discrimination. (2]

WHY TIERED DISCOUNTS STILL MATTER

Today, some direct selling companies continue to offer different prices for the same product to different distributor
ranks. We have reviewed several direct selling companies’ compensation plans that offer such varying prices. Unlike
Koscot, these direct sellers do not require their distributors to sell products at fixed retail prices. While distributors’
ability to set the retail price may benefit consumers (who can choose to purchase products from a distributor
offering the lowest price), it may have adverse effects on lower-ranked distributors working in compensation plans
where the wholesale discount varies across the ranks. Consider, for example, a stylized compensation plan in which
product discounts range from 20% off the suggested retail price at the lowest rank to 40% off at the highest rank. If
both the lower-ranked distributors and the higher-rank distributors chose to resell products at the suggested retail
price, the lower-ranked distributors would earn a profit margin of 20% and the higher-ranked distributors would earn
a profit margin of 40%. However, in the race to get more consumers, both distributor groups have the option to
lower the prices at which they resell products. If both distributor groups aimed to earn, for example, a 5% profit
margin, the lower-ranked distributors could only offer a 15% discount to the potential consumer, while the higher-
ranked distributors could offer a 35% discount. Of course, any rational consumer would choose to purchase the
same product from the distributor offering a higher discount. ] _

Notably, the FTC has insisted that in legitimate MLMs, retail profits should be a key part of distributors’
compensation: “If the MLM is not a pyramid scheme, it will pay you based on your sales to retail customers,
without having to recruit new distributors.”['®I Lower discounts for lower-ranked distributors would inevitably lower
the potential profit margin on these retail sales for entry-level distributors, further limiting the income distributors can
earn from retail sales. In typical compensation plans, distributors earn not only the retail profit, but also commissions,
rank advancements, and other benefits, setting the higher-ranked distributors at an even stronger advantage, and
crowding out lower-ranked distributors.

THE RPA REVIVAL

While the FTC and Department of Justice largely pulled back from enforcing the RPA starting in the 1980s’ period of
wider deregulation,!€lthe last few years have seen more discussion and interest around the RPA. Alvaro Bedoya, a
former FTC Commissioner, was “an outspoken proponent of Robinson-Patman enforcement” during the Biden
Administration,[land in December 2024, former FTC Chair Lina Khan filed the FTC’s first claim alleging an RPA
violation in more than two decades.[®] The claim accused Southern Glazer’s Wine and Spirits, the largest alcohol
distributor in the United States, of “unjustifiably charging higher prices to small businesses and limiting their ability to
compete with big chains.”[!2 This revival of RPA enforcement has continued across administrations, as current FTC



Chair Andrew Ferguson has “affirmed that RPA is not a dead letter, and can and should be enforced when the facts
support it.”[2%1n April, the Southern Glazer’s Wine and Spirits complaint was sustained.[2_

Private companies continue to bring claims alleging RPA violations, too. Power Buying Dealers USA, Inc., a gas
station distributor, recently brought a claim against Juul Labs, an e-cigarette company, accusing Juul Labs of giving a
rival wholesaler “price advantages . . . at the expensive of Plaintiff in the same channels and territories.”(22] The
court dismissed the case and plaintiffs’ accusations against Juul Labs in June 2025, after finding that the plaintiff
had not defined the relevant geographic market, preventing an accurate assessment of competition among
distributors.[23] Although dismissed on market-definition grounds, the suit shows private plaintiffs are testing RPA
theories.

KEY TAKEAWAYS FOR DIRECT-SELLING FIRMS

1. Uniform Wholesale Pricing: Offering the same product at different prices to competing distributors invites scrutiny.

2. Cost Justifications and Documentation: Volume discounts can be lawful, but the seller must prove real, pro-rated
cost savings. Firms should preserve evidence that any price differences stem from bona fide cost or competitive-
meeting defenses, not favoritism.

3. Competitive Injury: When higher-rank distributors can undercut lower ranks, the FTC can infer injury to
competition—especially where retail profit is supposed to anchor earnings.

LOOKING AHEAD

The FTC's renewed focus on price discrimination, coupled with high-profile speeches and litigation, suggests the
Robinson-Patman Act is no relic. Direct-selling companies with rank-based wholesale tiers should audit their pricing
now. Otherwise, they risk becoming the next test case in the agency’s bid to level the playing field for every seller—
from the entry-level beauty advisor to the seasoned director.

If you have any questions regarding this briefing or related subjects, or if you otherwise need assistance, please
contact the authors of this article or your Winston & Strawn relationship attorney.

Expert economists Branko Jovanovic and Juliet Bellin Warren also contributed as authors to this briefing. They can
be contacted at bjovanovic@edgewortheconomics.com and jbellinwarren@edgewortheconomics.com, respectively.
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