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No More Non-Competes?

FEBRUARY 9, 2023

Direct sellers should take note of recent Federal Trade Commission enforcement actions and a proposed FTC rule
which could fundamentally change the legal landscape for non-compete clauses. Under the FTC’s new approach,
companies would not be permitted to enforce non-compete clauses against their workers. And yes, that includes
independent contractors.

The FTC in a press release last month announced that it reached consent agreements with three companies—a
security company and two glass-container manufacturers—barring them from enforcing non-compete clauses in
employment contracts.? The next day, the FTC further announced that it is proposing a new rule which would
consider most non-compete clauses to be “[ulnfair methods of competition” in violation of Section 5 of the FTC Act.
2 The consent agreements and proposed rule are not yet final, and the FTC has posted notice soliciting public

comment on each.2

As noted by a dissenting statement by Commissioner Christine S. Wilson, the consent agreements depart from the
analysis courts use to determine whether a non-compete clause can be enforced: “Courts have long analyzed the
temporal length, subject matter, and geographic scope of non-compete agreements to determine whether those
agreements are unreasonable; when non-compete agreements are not found to be unreasonable, courts repeatedly
have held that they do not violate the antitrust laws.”® In the newly announced consent agreements, however, the
FTC declined to assess the “duration or scope of the non-compete clauses.” & Instead, the FTC “seems to treat the
non-compete clauses as per se unlawful under Section 5 of the FTC Act”—a bridge further than any federal court
has thus far gone.®

The FTC's proposed “Non-Compete Clause Rule” would formalize the FTC’s approach in the consent agreements as
a regulation barring enforcement of non-compete clauses. The proposed regulation, 16 C.F.R. 8 910, states that:

It is an unfair method of competition for an employer to enter into or attempt to enter into a non-compete clause with
a worker; maintain with a worker a non-compete clause; or represent to a worker that the worker is subject to a non-
compete clause where the employer has no good faith basis to believe that the worker is subject to an enforceable
non-compete clause.
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Proposed 16 C.F.R. § 910.2(a). The proposed regulation would require employers to rescind existing non-compete
clauses and issue notice to current and former workers that those clauses will not be enforced. § 910(b). These
requirements mirror the relief ordered in the three proposed consent agreements. Compare id., with 88 Fed. Reg.
2618-02.

The proposed rule also makes clear that the term “worker” includes “independent contractors.” 8 910.1(f).2 This

aspect of the rule impacts direct sellers, which heavily rely on independent distributors that are often subject to
non-compete clauses. Non-compete clauses protect direct sellers by ensuring that a distributor doesn’t misuse
confidential company information when transitioning to a new company. Barring non-compete clauses would remove
a tool that direct sellers use to build out and manage their distributors.

There are two pieces of good news though for direct sellers. First, the FTC’s proposed rule would not affect the
enforcement of non-solicitation clauses or confidentiality/non-disclosure agreements unless such agreements are
disguised non-compete clauses. Those types of restrictive employment covenants arguably are even more
important to direct sellers because they prevent a distributor from misusing confidential information and from
engaging in downline and customer raiding upon exit.

Second, as noted above, the consent agreements and proposed regulation are not yet final. The public can
comment on the consent agreements through February 16, 2023, and the proposed regulation through March 10,
2023.18] Even once the public comment period closes, any FTC rule purporting to bar or restrict non-compete
clauses would in all likelihood face extensive litigation prior to enforcement. Indeed, the US. Chamber of Commerce
has already positioned itself to challenge the rule in court, publicly calling it “blatantly unlawful” and stating its
confidence that “this unlawful action will not stand.”®

The FTC’s proposed rule raises two major legal questions at the outset. First, does the FTC’s statutory authority to
“make rules and regulations for the propose of carrying out the provisions of the FTC Act” permit it to redefine non-
compete clauses as “[ulnfair methods of competition”? 15 U.S.C. §8 45(a); 46(g). Under the major questions doctrine—
a prudential rule of statutory interpretation that the Supreme Court expressly adopted in West Virginia v. EPA—the
answer may very well be “no”: the FTC’s attempt to bar non-compete clauses would certainly have “vast economic
and political” consequences if successful, and one would be hard pressed to find a “clear statement” in the FTC Act
granting the FTC that authority.!2 ] Second, even if the FTC has that authority, could an FTC anti-non-compete rule
preempt state laws permitting non-compete clauses in defined circumstances? See Proposed 16 CF.R. § 910.4
(purporting to supersede state laws inconsistent with § 910). That question in particular stands to delay enforcement
by years because regulatory preemption of state law requires courts to consider, inter alia, whether the regulation
actually conflicts, after attempted reconciliation, with the state law in question. Enforcement is far from imminent,
giving companies time to prepare and adjust as necessary.

The FTC's proposed consent agreements and anti-non-compete-clause regulation pose challenges for businesses
—especially direct sales companies—that rely on non-compete clauses to protect their interests. See Winston’s
related article in its Competition Corner Blog for more detail on the proposed rule and practical advice to prepare for
its implementation.[™ And of course, contact your Winston attorney if you have questions about the FTC’s new

direction on non-compete clauses or if you would like assistance submitting a comment by the February 16 and
March 10, 2023, deadlines.
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This entry has been created for information and planning purposes. It is not intended to be, nor should
it be substituted for, legal advice, which turns on specific facts.
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