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Key Takeaway
New and proposed legislation prohibiting gender-based pricing discrimination  potentially triggers class action

lawsuits based on similar allegations.

Recent legislative activity suggests that class litigation may soon redress what some have described as a “Pink

Tax”—a concept that has allegedly resulted in women, on average, each paying an estimated $1,350 more annually

than men do for substantially similar goods and services.  Alleged examples of such goods and services include

deodorant, razors, shaving cream, walking canes, pens, dry cleaning, and haircuts.

Although there is disagreement regarding the existence of a Pink Tax,  state legislatures around the country have

recently enacted or proposed legislation to prohibit discriminatory gender pricing. In 2020, New York enacted the

first comprehensive Pink Tax ban, which creates an exception for when firms incur greater costs caused by

differentiating their products or services based on gender. Moreover, California, Connecticut, New Jersey, and

Minnesota have proposed similar laws in the past year.  Federally, the Pink Tax Repeal Act was introduced in

Congress in June 2021.  And in December 2021, President Biden signed into law the National Defense

Authorization Act, which is intended to address an identified $5,500 price disparity between women’s and men’s

military uniforms.

This wave of legislation comes on the heels of unsuccessful attempts to litigate “Pink Tax” claims under existing law.

In 2021, two putative class actions in Missouri and California were dismissed under existing consumer statutes.

One appeals court suggested that if women’s “primary concern is price,” they should purchase products marketed

to men.  And while one lower court acknowledged allegations of “a pervasive issue of women being subjected to

questionable pricing practices,” it concluded that the “remedy lies with legislation not litigation.”  Lawmakers

appear to be responding accordingly, which history suggests will trigger a new genre of consumer class claims. 
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This entry has been created for information and planning purposes. It is not intended to be, nor should

it be substituted for, legal advice, which turns on specific facts.
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