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EPA to Affirmatively Enforce Title VI

NOVEMBER 18, 2021

The Environmental Protection Agency (“EPA”) is “taking a fresh look” at its authority to prioritize environmental
justice.l! This includes the EPA’s “affirmative authority” to use Title VI of the Civil Rights Act to address disparate
impacts. This has significant implications for entities seeking federal environmental permits or funding. Questions
exist, however, regarding whether the EPA's—or any federal agency’s—statutory authority under Title VI is so broad.

Title VI, Disparate Impact, and Environmental Justice

EPA Principal Deputy General Counsel Melissa Hoffer recently announced that the EPA would, for the first time,
exercise “affirmative authority” to ensure that EPA funding recipients comply with Title VI.[2l Under Title VI of the
Civil Rights Act, federally funded programs, activities, and institutions are prohibited from discriminating on the basis

of “race, color, or national origin.”[8] Those found to have violated the law may lose their federal funds or approvals.
(4]

Hoffer acknowledged that the EPA’s prior enforcement under Title VI has been “scant.”[2] Title VI regulations permit
parties to petition the EPA and other agencies to investigate whether permitting and other actions by funding
recipients discriminate against the protected classes. The EPA has never made a formal finding of discrimination,
never referred a case to the Department of Justice (“DOJ”), and never initiated a proceeding to withhold funding.(€]

Hoffer said the EPA now plans to start affirmatively using Title VI, because “without meaningful enforcement,
recipients of federal funds make decisions every day that exacerbate racial inequities.”[Z] Further, the EPA’s External
Civil Rights Compliance Office (‘ECRCO”) announced it will issue guidance on how to consider disparate impacts in
state-issued federal air and water permits. The EPA plans to publish a cumulative impact guidance by the end of the
year. This is intended to address claims that permitting decisions disproportionately harm historically disadvantaged
communities.

Not only is the EPA planning to affirmatively use Title VI, it is also pressing the DOJ to require other federal agencies
to do the same. Lilian Dorka, director of the EPA's ECRCO, said during an EPA National Environmental Justice
Advisory Council meeting that she wants to make sure all agencies “are taking into consideration civil rights
requirements and civil rights considerations.”[&] She wants the DOJ to clarify “that with respect to ensuring
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environmental justice, compliance with environmental laws is not compliance with Title VI”[2] It is reported that the
DOJ Civil Rights section has been holding meetings with federal agencies discussing this issue.[19

Questions Regarding Title VI Authority to Consider Disparate
Impact

The EPA’s and the DOJ’s move toward affirmative use of Title VI to address disparate impact reflects a significant
change from the enforcement objectives of the Trump Administration. In December 2020, the DOJ’s Civil Rights
Division finalized a rule amending the DOJ’s own Title VI regulations. This would have limited those regulations to
examining only whether there is disparate intent.[] This rule never took effect. Before publication in the Federal
Register, the incoming Biden Administration withdrew the pending rule change.

The DOJ’s nearly finalized rule nevertheless raises important legal questions about the DOJ’s—and, by extension,
the EPA’'s—existing Title VI regulations. The DOJ has not substantively updated its Title VI regulations since 1973. In
the intervening years, however (and as the DOJ’s December 2020 final rule recounted), the Supreme Court has
decided a number of cases interpreting Title VI and the limits of Congressional intent.

Reviewing those precedents, the DOJ’s December 2020 rule reasoned that “Congress intended Title VI to prohibit
‘only those classifications that would violate the Equal Protections Clause’ if committed by a government actor.” [12]

The Supreme Court has held that “the Equal Protection Clause requires proof of intentional discrimination, and that
discriminatory effect or disparate impact alone does not constitute a violation.”2 The DOJ continued: [the] “current

regulations’ extension of prohibited conduct to unintentional disparate impact expands the prohibition to a vastly
broader scope of conduct than the intentionally discriminatory conduct that the statute itself prohibits.” The DOJ
thus claimed to be “harmonizing the implementing regulations’ scope with the conduct that Congress actually
intended Title VI to prohibit” 14!

The issues raised in the DOJ’s December 2020 final rule implicate the EPA’s proposal to assert “affirmative
authority” to examine the potential disparate impact of grant-awarding and permitting decisions. If the DOJ’s earlier
interpretation of Title VI is correct, impacted entities might challenge the EPA. If actions taken to advance
environmental justice are premised merely on findings of disparate impact without discriminatory intent, such
challenges could have success. The Supreme Court has already written that Title-VI-implementing regulations like
the DOJ’s and the EPA’s are in “considerable tension” with the Court’s Title VI precedents. 12!
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