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BLOG

China’s “All-in-One” Merger Review Rules Will Enhance
Enforcement

JANUARY 16, 2020

The State Administration for Market Regulation (SAMR), China’s state antitrust agency newly merged in 2018, is ready

to integrate several prior regulations into a new set of comprehensive merger review rules which were released for

public comment on January 7, 2020 (hereinafter, the 2020 SAMR Draft Review Provisions). While China’s antitrust

law itself might change soon (read our post “China Set to Revise Its Anti-Monopoly Law with More Aggressive

Provisions”), if adopted, this new draft regulation would become an “all-in-one” document regulating the agency’s

review, investigation, and enforcement regarding mergers, acquisitions, and obtaining control or a decisive influence

over another entity (collectively, “concentration of undertakings”). The comprehensive framework of the draft

regulation is also likely to stay, with only some changes that may be required by the currently proposed revisions to

the antitrust statute.

BACKGROUND
Previously, the Ministry of Commerce (MOFCOM) was responsible for merger reviews in China. In its 12 years of

reviewing transactions, MOFCOM promulgated several sets of rules and guidelines under the Anti-Monopoly

Law (AML) which became effective in 2008. Before being folded into SAMR in 2018, the MOFCOM’s antimonopoly

bureau released a set of draft rules in 2017 (hereinafter, the 2017 MOFCOM Draft Review Measures) that aimed to

integrate and replace two prior regulations promulgated in 2009. The 2017 draft rules ended at the public comment

stage and were the last regulatory attempt to reshape China’s merger review regime.

SAMR now seems to have resumed this effort to integrate and streamline China’s merger rules. The draft rules it

just released will likely become official soon. The 2020 SAMR Draft Review Provisions incorporate a greater number

of substantive and procedural rules than did the 2017 MOFCOM Draft Review Measures. The following highlights

several key changes proposed in the new regulation.

KEY CHANGES
The 2020 SAMR Draft Review Provisions include six chapters and largely incorporate the following documents,

which, except for the 2017 MOFCOM Draft Review Measures, are all the current merger review rules in China.

https://www.winston.com/
http://www.samr.gov.cn/fldj/tzgg/zqyj/202001/t20200107_310322.html
https://www.winston.com/en/blogs-and-podcasts/competition-corner/china-set-to-revise-its-anti-monopoly-law-with-more-aggressive-provisions
http://english.mofcom.gov.cn/article/policyrelease/Businessregulations/201303/20130300045909.shtml
http://tfs.mofcom.gov.cn/article/as/201709/20170902640565.shtml
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PRIOR RULES WITH CORRESPONDING

LANGUAGE
2020 SAMR DRAFT REVIEW PROVISIONS

2009 Declaration Measures
Chapter I


General Provisions

2009 Declaration Measures


2014 Simple Cases Provisions 


2017 MOFCOM Draft Review Measures

Chapter II


Declaration of Undertaking Concentrations

2009 Review Measures 


2011 Assessment Provisions  


2014 Restrictive Conditions Provisions 


2017 MOFCOM Draft Review Measures

Chapter III


Review of Undertaking Concentration

2014 Restrictive Conditions Provisions

Chapter IV     


Supervision and Implementation of Restrictive

Conditions

2011 Failure to File Measures

Chapter V


Investigation of the Illegal Implementation of

Undertaking Concentration

2017 MOFCOM Draft Review Measures
Chapter VI


Supplementary Provisions

 

A. Substantive Change: “Simple Case” Reviews

Article 18 (cf. Article 3, 2014 Simple Cases Provisions) narrows the scope of “simple case” reviews which provide for

a truncated analysis of certain simpler deals under Article 17 (cf. Article 2, 2014 Simple Cases Provisions). Article 18

adds a new market share cap such that a deal that will change a joint venture (JV) from being jointly controlled by

two or more undertakings to being controlled by only one of them and where the controlling undertaking and the JV

compete in the same market, will not qualify for “simple case” status if “the combined market share of the controlling

undertaking and the JV in the relevant market exceeds 15%.”

Article 20 (cf. Article 4, 2014 Simple Cases Provisions) seems to preserve more flexibility for SAMR to revoke a

“simple case” determination by adding a catch-all ground for SAMR to do so wherever “other circumstance

discovered in examination” would disqualify the deal as a “simple case.”

B. Substantive Change: Divestiture

Article 47 (cf. Article 47, 2017 MOFCOM Draft Review Measures) adds more scenarios in which parties should

consider proposing a particular buyer for assets they are divesting, including when “the identity of the buyer would
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have a decisive influence on whether competition can be restored” and when there are other reasons for SAMR to

desire such a proposal. Article 47 further allows SAMR, when it sees fit, to require parties to halt their deal until the

divestiture is completed.

C. Substantive Change: Enforcement against “Illegal Implementation”

The 2020 SAMR Draft Review Provisions contain a Chapter V (Arts. 72-87) that empowers SAMR to investigate

“illegal implementation of undertaking concentration,” which is defined to include all mergers and acquisitions that

violate the AML, China’s antitrust statute. Although the language is largely taken from existing rules, the proposed

rules increase the scope of enforcement from only “failures to file” to encompass all “illegal implementation”—e.g.,

“gun-jumping” (actions by the merging parties prior to closing to facilitate the transaction and expedite the

integration of the companies) and failures to fulfill commitments in settlements with the agency.

D. Procedural Change: Delegation of Merger Review Authority

Article 2 (cf. Article 2, 2009 Declaration Measures) adds a paragraph that allows SAMR to delegate to or seek

assistance from provincial-level agencies in its work related to the “examination of undertaking concentrations” or

“investigation of illegal implementations of undertaking concentrations within the relevant region.”

CONCLUSION
In summary, the 2020 SAMR Draft Review Provisions are intended to be an “all-in-one” regulation for China’s merger

control regime, and the integration of previous rules and guidelines on merger filings is likely a welcome change to

parties evaluating potential transactions. Meanwhile, given that under the new regulation, SAMR’s bandwidth could

be significantly expanded with assistance from provincial-level agencies, and that the new enforcement focus on

“illegal implementation of concentration” covers both failure to file and gun-jumping, China is poised to enhance its

merger control regime.

 

[[1]] ingyingzhe Jizhong Shenbao Banfa (经营者集中申报办法) [Measures for the Declaration of Undertaking

Concentrations] (promulgated by MOFCOM, Nov. 21, 2009, effective Jan. 1, 2010) (MOFCOM Order No. 11 [2009])

[hereinafter, 2009 Declaration Measures].

[[2]] uanyu Jingyingzhe Jizhong Jianyi Anjian Shiyong Biaozhun de Zanxing Guiding (关于经营者集中简易案件适用标
准的暂行规定) [Interim Provisions on Standards Applicable to Simple Cases of Concentration of Undertakings]

(promulgated by MOFCOM, Feb. 11, 2014, effective Feb. 12, 2014) (MOFCOM Announcement No. 12 [2014])

[hereinafter, 2014 Simple Cases Provisions].

[[3]]  Jingyingzhe Jizhong Shencha Banfa (Xiuding Cao’an Zhengqiu Yijian Gao) (经营者集中审查办法(修订草案征求意
见稿)) [Draft Measures for the Review of Undertaking Concentrations (revision draft seeking public comment)]

[hereinafter, 2017 MOFCOM Draft Review Measures].

[[4]] ingyingzhe Jizhong Shencha Banfa (经营者集中审查办法) [Measures for the Review of Undertaking

Concentrations] (promulgated by MOFCOM, Nov. 24, 2009, effective Jan. 1, 2010) (MOFCOM Order No. 12 [2009])

[hereinafter, 2009 Review Measures].

[[5]] uanyu Pinggu Jingyingzhe Jizhong Jingzheng Yingxiang de Zanxing Guiding (关于评估经营者集中竞争影响的暂
行规定) [Interim Provisions on Assessing the Impact of Concentration of Undertakings on Competition] (promulgated

by MOFCOM, Aug. 29, 2011, effective Sept. 5, 2011) (MOFCOM Announcement No. 55 [2011]) [hereinafter, 2011

Assessment Provisions].

[[6]] uanyu Jingyingzhe Jizhong Fujia Xianzhixing Tiaojian de Guiding (关于经营者集中附加限制性条件的规定(试行))

[Provisions on Additional Restrictive Conditions for the Concentration of Undertakings (Trial)] (promulgated by

http://fldj.mofcom.gov.cn/article/c/200911/20091106639149.shtml
http://www.mofcom.gov.cn/article/b/c/201402/20140200487038.shtml
http://tfs.mofcom.gov.cn/article/as/201709/20170902640565.shtml
http://fldj.mofcom.gov.cn/article/c/200911/20091106639145.shtml
http://www.gov.cn/zwgk/2011-09/02/content_1939083.htm
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MOFCOM, Dec. 4, 2014, effective Jan. 5, 2015) (MOFCOM Order No. 6 [2014]) [hereinafter, 2014 Restrictive

Conditions Provisions].

[[7]] ei Yifa Shenbao Jingyingzhe Jizhong Diaocha Chuli Zanxing Banfa (未依法申报经营者集中调查处理暂行办法)

[Interim Measures for Investigating and Handling Failure to Legally Declare the Concentration of Undertakings]

(promulgated by MOFCOM, Dec. 30, 2011, effective Feb. 1, 2012) (MOFCOM Order No. 6 [2011]) [hereinafter, 2011

Assessment Provisions].
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