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A trend that is not so recent anymore but has 
become increasingly important in the last years 
of recession is third-party funding of arbitration 
proceedings.  First started by insurance companies, 

it has now extended to other types of financial institutions. 
There are even nowadays companies specialized in these types 
of investments. 

In third-party funding arrangements, the fund finances 
the costs of the arbitration proceedings in exchange for a share 
of the awarded damages, if any.  Typically, the fund pays the 

attorneys costs, the arbitral tribunal’s costs and, depending on 
the agreement between the party who is seeking financing and 
the fund, the costs of the winning party in the event the financed 
party loses the arbitration. 

Funders will only get involved when the chances of 
success are high – usually, a 60% to 70% chance of success 
is required.  Therefore, the structure calls for very early 
assessment of chances of success and quantum, often even 
before the Request for Arbitration is filed.  In practice, this 
exercise is difficult to do because it is done with only a limited 
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view of the situation, the defendant’s arguments not being 
known.  This is why funders rely heavily on due diligence and 
spend important amounts of money upfront on due diligence 
issues.  Sometimes, funds require that due diligence be made 
on a capped basis.  

Due diligence usually focuses on two areas, first the 
appraisal of the legal merits of the case and the supporting 
factual and witness evidence, and second the assessment of 
quantum. Independent experts on valuation are even sometimes 
brought in at this stage.    

Typically, the funder will receive between 30% to 40% 
of the damages awarded.  Another key point playing in the 
funder’s decision, therefore, is the credit-worthiness of the 
defendant.

Obviously, third-party funding has the potential to create 
conflicts of interest since the sole purpose of the fund is to obtain 
a return on its investment, while the party in dispute might 
have other objectives.  For example, in a breach of distribution 
agreement issue, the precedential effect of the decision might be as 
important as the actual damages for the distributor, while the fund 
will only take into account the pecuniary aspect of the remedy.

Third-party funding also raises ethical issues, in particular 
if there is involvement of the lawyer in the funding arrangement 
which could violate the prohibition, prevalent in European 
countries, of contingency fees. 

As a result, there are some caveats for legal practitioners 
who represent clients in third-party-funded arbitrations.  

First, the lawyer’s remuneration should be independent 
from that of the fund.  This is best achieved by keeping a clear 
separation between the lawyer and the fund.

It should be kept in mind that the lawyer’s legal 
representation is to the client and not to the fund.  The fund is 
not the lawyer’s client.  The distance between the lawyer and the 
fund is necessary in light of the possible dichotomy between the 
interests of the client and those of the fund.  In particular, this 
separation secures the lawyer’s independence in the conduct the 
proceedings. Moreover, the liability of the lawyer is not directly 
engaged vis-à-vis the fund. 

The selection and contact of the fund should also be left solely to 
the client, but the lawyer can help by providing a list of known third-
party funders.  The negotiation of the funding arrangement should 
also be left to the client, who is free to take separate legal advice for 
this process.  In this context, the client should pay particular attention 
to the duration of the funding, in particular with respect to possible 
appeals.  Indeed, should the funding arrangement provide for funding 
only until the award is rendered, the funder would be able to ask 
payment of the return on investment even though the award may be 
overturned on appeal.  Moreover, the party would then be without 
funding for the appeal proceedings. 

If these caveats are taken into account, however, third-party 
funding is a good process which allows claimants with little 
means but otherwise valid claims to have access to justice.

Laurence Burger
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