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T
he � rst part of this article dealt with preparation tactics 
that were essential to a successful witness interview. This 
article addresses the actual witness interview. It provides 
the interviewer with tips and tricks for maximizing the 
interview’s effectiveness so that he or she can best serve 

their client’s interests.
If an interviewer is suf� ciently prepared, the interview itself should 

proceed without any issues. However, recognize that no two wit-
nesses share the exact same demeanor or attitude, and therefore an 

interviewer will need to be � exible 
and adaptable to different types of 
people. Although this article offers 
some general tips on how to conduct 

the interview, an interviewer should always employ their own interview-
ing techniques and styles if they “� t” a particular witness. 

A successful interviewer makes a good � rst impression. Upon � rst 
contact, the potential witness will be making a determination about 
whether to speak with the interviewer. Give them a reason to do so. 
Introduce yourself politely and courteously by telling the interviewee 
your name, who you represent, and that you are gathering facts regard-
ing your case issue(s). Depending on the circumstances, it also may 
be important to clearly explain to the witness where the attorney-client 
relationships exist and how the privilege applies to that particular wit-
ness. 

After introducing yourself, politely ask the person if he or she has 
a few minutes to speak with you. Be friendly and patient even if the 
interviewee is reluctant to speak or peppers you with confrontational 
questions. Remember, he or she is voluntarily speaking with you and 
can terminate the interview at any time. If the witness chooses not to 
speak with you, thank them for their time and end the inter view. If the 
witness chooses to speak with you, try to develop a rapport by treating 
the interview like a conversation rather than a deposition.

A successful interviewer allows the witness to tell their story. A fun-
damental mistake that attorneys make is not allowing the witness the 
opportunity to tell their story. Although an extensive outline or checklist 
of questions may be an important part of preparing for the interview, 
resist the urge to turn the interview into a formal deposition. If you 
simply depose rather than interview the witness, he or she may be 
less likely to disclose important information to you. Therefore, let the 

witness dictate the � ow of the conversation and they will speak more 
freely and � uidly.

Also, keep in mind that an interviewer that is shackled to the rigid 
structure of their outline may not follow the witness’ thought-process 
and may distract them. It may also make you gloss over important 
questions that organically develop throughout the course of the inter-
view. Along these same lines, beware that copious note-taking may 
silence the witness because of the presence of a “record.” If you must 
take notes, always ask the witness if you may do so and resist the 
temptation to transcribe the interview verbatim.

A successful interviewer is a facilitator of the witness interview. 
Although you should allow the witness to speak freely, understand 
that you are in control of the interview and need to facilitate a discus-
sion of the topics that are important to your client’s case. At � rst, ask 
open-ended questions that encourage conversation, and then follow up 
with questions that re� ne the witness’ story. Design your questioning 
to provoke the recollection of the “who, what, when, why, and how” for 
every subject of the investigation. And remember to always encourage 
the witness to dig deeper into the details of their story.

Also, keep in mind that an interviewer should never attempt to 
manipulate the witness’s story or suggest alternatives. You want the 
witness to be as forthcoming and candid as possible so that you can 
truly assess the strengths and weaknesses of your case. In addition to 
being ethically and legally improper, witness manipulation or sugges-
tion will rarely stand up to skilled cross-examination.

A successful interviewer recognizes that witness’ statements dur-
ing an interview should be “taken with a grain of salt.” Although the 
interviewing process is similar to civil depositions, it is ordinarily much 
less formal. An oath is not normally administered, opposing counsel 
is not present, and no transcript is recorded. These characteristics of 
a witness interview make them both valuable because of the free-� ow 
of information, but sometimes unreliable. This is why you must always 
ask the witness how he or she knows their information: is it � rst-hand 
knowledge, second-hand hearsay, based on documentary evidence, or 
simply an unsubstantiated accusation? As the interviewer, this line of 
questioning allows you to determine the reliability not just of the wit-
ness, but also of the information that you can rely upon in developing 
your client’s case.

A successful interviewer is a listener rather than a hearer. Witness 
interviewing requires the use of one of the most important but most 
overlooked skills for successful legal practice: listening. Listening 
carefully involves more than simply hearing the witness’s voice, it 
requires intellectually participating in the recollection of their story. 
This requires analyzing the witness’s subtle word choice, tone, and 
body language. When you engage in active listening, you not only learn 
important facts for your client’s case but demonstrate to the speaker 
your interest in their story. You interest, in turn, spurs additional con-
versation. Conversely, the impatient or lackadaisical hearer alienates 
the witness and never truly learns the important facts that the witness 
has to offer. 

A successful interviewer leaves every interview with the twin tasks of 
analyzing the information gleaned from the interview in the context of 
the client’s case and following up on new leads.

In most instances, you will want to create a record of each witness 
interview. Typically this is achieved by drafting an interview memoran-
dum. A written memorandum will assist you in drawing conclusions at 
the end of the individual interview and ultimately your entire investiga-
tion. It also helps share information with the investigative team and 
the client. The drafter should follow a user-friendly structure, such as 
a thematic outline or timeline. The memorandum should be drafted by 
the interviewer as soon as possible after the interview to ensure that 
the thoughts and impressions contained therein are accurate and com-
plete. The memorandum should not only offer the author’s impressions 
of the facts of the witness’s story, but also the author’s impressions of 
the witness. 

Additionally, the memorandum should also include a section for fol-
low-up tasks to be conducted subsequent to the interview. This section 
should identify additional witnesses to target and future discovery, 
including speci� c tasks that need to be completed. Moreover, the in-
terview memorandum should act as a roadmap for the factual develop-
ment of your client’s case.

Finally, it should be noted that most courts � nd that an interview 
memorandum constitutes privileged attorney work product. However, as 
a best practice, all memoranda should include a warning that it re� ects 
con� dential attorney work product and the thoughts, impressions, and 
opinions of counsel. Also, since courts give the greatest protection to 
work product clearly re� ecting the mental impressions, analyses, and 
opinions of counsel, be sure to include these throughout the text of 
your memorandum. 

Witness interviews can become a powerful addition to an attorney’s 
litigation toolbox. They offer the opportunity to discover, develop, and/
or test factual and legal issues of a client’s case at a fraction of the 
cost of formal discovery. However, the witness interview is only as good 
as the attorney conducting it. By following the tips articulated in this 
article, you can serve your client’s interest by maximizing the effective-
ness of your next witness interview.
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Attorneys

Litigation Associates - West LA
Westside firm seeks 4-5 yr  litigation associates
for West LA Office with State/ Federal Court
experience.  Strong research and writing skills
required in the area of real estate and
commercial litigation.  Strong credentials from
nationally recognized law school essential.
Competitive salary and benefit package.
Please submit writing sample, transcripts, and

resume to jhv@ffslaw.com

Employment and business litigation firm seeks
an associate with 5-10 years of litigation
experience. The ideal candidate will have
excellent writing and research skills and a
competitive academic record.  A strong work
ethic and desire to be part of a team is a must.
Experience in both state and federal courts
preferred.  Competitive salary, benefits and
billable hours requirement. Please forward
resume, writing sample and law school transcript
to attorneyrecruiting@stokesroberts.com
or fax to (619)232-4840.  Principals only please.

Associate Attorney - Glendale
Defense firm seeks an associate attorney with
4-5 years insurance defense litigation
experience. The ideal candidate will have
excellent writing and analytical skills. Prior
experience in med-mal insurance defense,
medical peer review and/or trial experience is
required. Salary is commensurate with
experience. Excellent benefits package. Fax or
email your resume and salary requirements to
Administrator at 818-240-1253 or
gtaylor@mmattys.com

EMPLOYMENT LITIGATION
LA def firm seeks assoc w/5+ yrs employment
litigation experience.  Business & tort lit exp
desireable.  Computer skills & xlnt writing skills
mandatory.  Competitive salary & benefits.

E-mail resume to rbf@amclaw.com
 or fax to 213 622-7594  Attn:  Administrator

Litigation Attorney
Newport Beach firm is seeking in-house counsel
to work directly w/ Upper Management. Requires
drafting & reviewing documentation & doing
detailed follow-up on assigned & diversified
projects.  Superior oral & written communication
skills.  Send resume to celrep@cox.net

Attorneys

Catalina Restaurant Group (CRG), the parent
company for Coco’s Bakery Restaurants and
Carrows Restaurants, is seeking an experienced
Associate Legal Counsel for our Corporate Sup-
port Center in Carlsbad. The primary job func-
tion of this position is to advise and provide legal
counsel for the company, for matters related to
employee relations, litigation, real estate and
business affairs. Requisite job experience:
· JD from an ABA accredited law school and
  admission to practice law in California.
· 2-5 years experience as an attorney in a law
  firm or as in-house counsel.
· Minimum 2-5 years business or employment
  law experience.
· Exceptional written and verbal English
  communication skills.
· Some litigation experience preferred.
· Experience in restaurant or retail industry
  strongly preferred.
CRG provides an excellent working environ-
ment, a competitive salary and great benefits!

For immediate consideration, please email
your resume and salary requirements to:

mflohre@cc-cw.com
NO PHONE CALLS PLEASE.

Firm Management

LEGAL SECRETARY
Burbank law firm is seeking a litigation legal
secretary.  Must have thorough understanding of
litigation process & knowledge of electronic
court filing procedures.  Please e-mail Resume to

MWalega@PB-LLP.com

LITIGATION SECRETARY
needed for busy Sherman Oaks firm
specializing in business and real estate.  Must
be organized self-starter with 5-7 years
experience in civil litigation, taking dictation
and propounding discovery.  Must understand
CCP.  UD experience helpful.  Email resume
to:  law_firm_hr@yahoo.com
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Attorneys

PARALEGAL
Mid-Wilshire fast-paced litigation firm seeks f/t
3+ yrs actual work exp., research/strong writing
skills for pleadings, discovery, client contact.
Organized, detail-oriented, logical thinker, multi-
tasker, excellent computer skills (Word/
Westlaw). ABA-approved paralegal certificate a
plus. Pay based on exp., + benefits. Fax resume
and salary history (required) to: (323) 677-4421.

Firm Management

PARALEGAL
Corp/RE (Finance) Paralegal needed for
Freeman Freeman & Smiley's Irvine Office.
Must be self-starter, attention to detail and at
least 5 years legal experience. Competitive
benefits, salary DOE. Send resume/salary
expectations to jhv@ffslaw.com. Please put
"Paralegal" and your name in the Subject line.




