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MEDIATION: WHAT IN-HOUSE COUNSEL EXPECTS

International mediation has been a hot 
topic in the dispute resolution field over 
the last couple of decades and it has 
received renewed interest in 2013 with a 

special focus on in-house counsel’s perspective.
Since the beginning of the year, in 

addition to dozens of conferences on 
international mediation, including the 
fourth ICC International Mediation 
Conference, which took place on 7 February 
2013 in Paris, France (2013 ICC Mediation 
Conference), three prominent surveys have 
been conducted focusing on the topic and, 
more specifically, on in-house counsel in 
international corporations.

2013 ICC Mediation Conference 

The 2013 Mediation Conference tackled the 
topic of mediation and the role of in-house 
counsel head on, as most of the speakers 
participating were in-house counsel from 
major companies. The sessions focused on 
the role of the in-house counsel and suitably 
entitled, ‘The Medici Effect of Mediation: How 
in-house counsel can directly increase their 
company’s share value’ and ‘Taking Control: 
An inter-company exchange of know-how how 
to efficiently use mediation for B2B conflicts.’

PricewaterhouseCoopers and the 
Queen Mary School of International 
Arbitration Survey

On 16 April 2013, PricewaterhouseCoopers 
and the Queen Mary School of International 
Arbitration published a survey (SIA Survey) 
based on the responses of 101 corporate 
counsel across a wide range of industries 
and with 30 follow-up interviews. The focus 
of the SIA Survey is to provide empirical 
evidence on a number of new areas of 
interest, including:
• the use of arbitration by corporations in 

different industries, with an emphasis on 
three key sectors (financial services, energy 
and construction); 

• the impact of the 2008 financial crisis and 
the 2012 Eurozone crisis on the level of 
disputes and methods for resolving them; 

• the factors impacting corporations’ 

decisions on whether to pursue disputes 
and choice of external counsel; and 

• the prevalence and impact of third-party 
funding and alternative fee structures.1

While the SIA Survey notes that arbitration 
is preferred to other dispute resolution 
mechanisms across industry sectors, two major 
findings relating to mediation were highlighted. 

First, corporate counsel state that they 
manage to settle more than half (57 per cent) 
of their disputes through direct negotiation 
or mediation. Furthermore, of the disputes 
that they are unable settle, only a minority 
(32 per cent) are referred to litigation or 
arbitration. Secondly, the 2008 financial crisis 
and, more specifically, an increased pressure 
on litigation budgets, has changed the choice 
of dispute resolution mechanisms – the most 
frequently mentioned change is an increase 
in the use of mediation post-crisis.

International Mediation Institute Survey

On 22 April 2013, the International 
Mediation Institute (IMI) published a survey 
(IMI Survey), conducted between January 
and March 2013, based on consultations with 
76 in-house dispute resolution counsel from 
Europe and North America from a wide range 
of business sectors.2 The IMI Survey focuses 
more on in-house counsel attitudes, needs 
and preferences regarding issues ‘concerning 
information, professional quality standards, 
and the skills they expect from their 
arbitrators, mediators and outside counsel’.3

The IMI Survey highlights four major findings: 
• most companies (80 per cent) expect both 

their litigation and arbitration counsel to be 
trained in mediation advocacy skills; 

• two-thirds of in-house counsel (74 per 
cent) state that parties to arbitration 
proceedings should be actively encouraged 
by arbitration providers to settle disputes 
through mediation; 

• almost half of in-house counsel (48 per 
cent) state that mediation should be a 
compulsory procedural step in the conduct 
of all commercial disputes, in both litigation 
and arbitration, and 

• past experience with mediators is seen as 
vital to selection decisions.
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Fidal and the American Arbitration 
Association Report

On 13 June 2013, Fidal held a conference 
in order to announce its report entitled: 
Dispute-wise Business Management: Best corporate 
practices in conflict management from France 
(Fidal Survey), which was conducted in 
collaboration with the American Arbitration 
Association and based on a series of interviews 
with members of the legal departments of 
large French companies across a wide range 
of industries. The focus of the Fidal Survey 
was to identify trends as well as best practice 
in French legal departments. 

The major findings of the Fidal Survey 
are very much like those of the SIA and IMI 
Surveys, and note that:
• while two-thirds of in-house counsel found 

international arbitration to be the favoured 
method of dispute resolution, concerns for 
its cost and complexity are raised;

• companies are showing a preference for 
settled disputes amicably, which has led to 
an increased acceptance of other forms of 
dispute resolution (such as mediation); and

• French companies are eagerly setting up 
internal processes to prevent disputes 
from escalating.

In-house counsel expectations

All three surveys, in addition to the 2013 
ICC Mediation Conference, highlighted the 
importance of in-house counsel in mediation 
and international arbitration. Focus on in-
house counsel is undoubtedly well warranted, 
as the surveys and the 2013 ICC Mediation 
Conference reveal three distinct trends in 
what in-house counsel expects.

First, in-house counsel affected by the 2008 
financial crisis are looking for ways to trim 
their litigation budgets. The minimisation, 
to the extent possible, of large litigations and 
arbitrations would certainly help to meet this 
goal. Furthermore, potential advantages to 
a well-timed mediation include significant 
savings in terms of time and costs. However, 
in-house counsel do not exclude resorting to 
international arbitration when appropriate, 
especially in circumstances where top 
management is involved early, and where they 
have weighed and considered their decision 
in a similar fashion to the consideration given 
to a potential business opportunity. In-house 

counsel expects outside counsel to advise 
them on the proper means of mediating, 
as well as the suitability and experience 
of mediators. In addition, they also seek 
guidance on how to balance such advice with 
other dispute resolution mechanisms, such as 
arbitration, in an objective and comparative 
way, including on the issue of costs and 
potential recovery thereof.

Secondly, the ICC Mediation Conference 
highlighted that proactive encouragement of 
mediation may vary across countries and across 
jurisdictions. While common law jurisdictions 
such as the US and the UK may encourage 
mediation as a pre-litigation requirement, 
where few cases reach trial without an attempt 
at mediation, civil law countries such as 
France and Italy are perhaps less favourable 
(currently, at least) to the practice. In France, 
for example, mediation has sometimes been 
confused with other alternative dispute 
resolution techniques, such as conciliation. 
Such cultural elements must always be at the 
forefront of any dispute analysis.

Finally, outside counsel need to formulate 
specific plans to meet their clients’ 
personalised needs. If anything, even though 
the SIA Survey, the IMI Survey and the 
Fidal Suvey highlight, respectively, that (i) 
there is an increase in the use of mediation 
post-crisis; (ii) that parties to arbitration 
proceedings should be actively encouraged 
by arbitration providers to settle disputes 
through mediation; and that (iii) internal 
processes should be set up to prevent conflicts 
from escalating, only a discussion regarding 
client needs can truly meet final expectations. 
More specifically, for every in-house counsel 
who requests that mediation be a compulsory 
procedural step, there is a potentially 
different response subject to the company’s 
activity, history and culture. Some companies 
already perform mediation in their day-to-
day practice, especially in large-scale alliances 
or joint ventures. Others need to be guided 
into a mediation process, through various 
compulsory steps with the invaluable help 
of institutions and outside counsel. Others 
would simply rather litigate. Practitioners, 
take note.

Notes
1 SIA International Arbitration Survey 2013.
2 Counsels for energy companies accounted for 30 per cent 

of the participants.
3 IMI International Corporate Users ADR Survey 2013.


