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Bus. Prof. Code §17200

“ unfair competition shall….unfair competition shall
mean and include anyy

unlawful, unfairorfraudulent
business act or practicebusiness act or practice

and unfair, deceptive, untrue or , p ,
misleading advertising….”



Proposition 64

• In 2004  California voters passed Prop 64 • In 2004, California voters passed Prop 64 
amending §17200

F  th  fi t ti  l i tiff  ki  t   – For the first time, plaintiffs seeking to pursue 
representative claims for relief on behalf of others 
must meet the class action requirements imposed must meet the class action requirements imposed 
under California Code of Civil Procedure §382

– Plaintiff must also have “suffered injury in fact” and Plaintiff must also have suffered injury in fact  and 
“lost money or property as a result of the unfair 
competition.”p



Class Action Requirements

Federal Court California State Court
• Numerosity
• Commonality

• Numerosity
• Ascertainabilityy

• Typicality
• Adequacy

y
• Predominance of 

Common Issuesq y
• Predominance of common 

issues
• Typicality
• Adequacy

• Superiority of class action
FRCP 23

• Class action will deter 
alleged wrongdoing

CCP §382CCP §382



Tobacco II

• In re Tobacco II  46 Cal  4th 298 (2009)• In re Tobacco II, 46 Cal. 4th 298 (2009)
– Court held that Prop 64 imposes an actual reliance 

requirement for §1700 claims under fraud prongrequirement for §1700 claims under fraud prong
– Only the named class representatives in a private 

enforcement action to enforce §17200 need to plead enforcement action to enforce §17200 need to plead 
and prove that they suffered injury in fact and lost 
money or property "as a result of" the alleged y p p y g
wrongdoing



Injury-in-Fact: Do You Have Standing?

• Avritt v. Reliastar Life Ins. Co., 615 F.3d 1023 (8th Cir. 2010)
– “Under the California Supreme Court's recent interpretation of the 2004 UCL

amendment, uninjured plaintiffs may be permitted to join a class action in state court, 
provided that a lone representative has satisfied the statutory standing requirement 
articulated in Tobacco II. But as the Tobacco II dissent pointed out, the court's p ,
expression of the UCL's standing requirement diverged from federal jurisprudential 
principles, which we are bound to follow.”

– “[T]o the extent that Tobacco II holds that a single injured plaintiff may bring a class 
action on behalf of a group of individuals who may not have had a cause of action action on behalf of a group of individuals who may not have had a cause of action 
themselves, it is inconsistent with the doctrine of standing as applied by federal 
courts.”

– “Although federal courts do not require that each member of a class submit evidence 
of personal standing  a class cannot be certified if it contains members who lack of personal standing, a class cannot be certified if it contains members who lack 
standing. A class must therefore be defined in such a way that anyone within it would 
have standing.  Or, to put it another way, a named plaintiff cannot represent a class 
of persons who lack the ability to bring a suit themselves.”



Injury-in-Fact: Do You Have Standing?

• Mazza v. American Honda, 666 F.3d 581 (9th Cir. 2012), ( )
– “Under California’s UCL, restitution is available to absent class 

members without individualized proof of deception, reliance, or injury.”
“Plaintiffs contend that class members paid more for the CMBS than – Plaintiffs contend that class members paid more for the CMBS than 
they otherwise would have paid, or bought it when they otherwise 
would not have done so, because Honda made deceptive claims and 
failed to disclose the system’s limitations.  To the extent that class 

b   li d f th i   b  H d ’  d ti  members were relieved of their money by Honda’s deceptive 
conduct—as Plaintiffs allege—they have suffered an ‘injury in fact.’”

– “[W]e conclude, in the light of our prior precedent, that Honda’s 
bj ti  ‘th t t t  l  i   i ht t  ‘ t  li f t   iti  objection ‘that state law gives a right to ‘monetary relief to a citizen 

suing under it’ without a more particularized proof of injury and 
causation … is not enough to preclude class standing here.”



Injury-in-Fact: Do You Have Standing?

Standing Metg
– Aho v. Americredit Fin. Servs., Inc., 277 F.R.D. 609 (S.D. Cal. 2011)
– Tourgeman v. Collins Fin. Servs., Inc., 2011 WL 5025152 (S.D. Cal. 

Oct  21  2011)Oct. 21, 2011)
– Greenwood v. Compucredit Corp., 2010 WL 4807095 (N.D. Cal. Nov. 

19, 2010)

Standing NOT Met
– O’Shea v. Epson Am., Inc., 2011 WL 4352458 (C.D. Cal. Sept. 19, O Shea v. Epson Am., Inc., 2011 WL 4352458 (C.D. Cal. Sept. 19, 

2011)
– In re Light Cigarettes, 2010 WL 4901785 (D. Me Nov. 24, 2010)

Burdick v  Union Security Ins  Co  2009 WL 4798873 (C D  Cal  Dec  – Burdick v. Union Security Ins. Co., 2009 WL 4798873 (C.D. Cal. Dec. 
9, 2009)



Creating A Private Cause of Action?

• Rose v  Bank of America 200 Cal  App  4th Rose v. Bank of America, 200 Cal. App. 4th 
1441 (2011)
– Plaintiff filed class action asserting §1700 claim based – Plaintiff filed class action asserting §1700 claim based 

on violation of federal Truth in Savings Act (TISA)
– Court of Appeal held that because Congress pp g

demonstrated a clear intent not to create a private 
cause of action for violation of TISA, plaintiff could not 
use §1700 to end run the enforcement limits set by use §1700 to end run the enforcement limits set by 
Congress

– California Supreme Court granted review in March California Supreme Court granted review in March 
2012



Can You Bring Nationwide Claims?

• Mazza v. American Honda, 666 F.3d 581 (9th Cir. , (
2012)
– “The facts that two or more states are involved does not itself 

indicate that there is a conflict of law problem ”indicate that there is a conflict of law problem.
– “[W]e are persuaded that at least some differences that Honda 

identifies are material.  For example, the California laws at 
issue here have no scienter requirement, whereas many other issue here have no scienter requirement, whereas many other 
states’ consumer protection statutes doe require scienter.”

– “Because law of multiple jurisdictions applies here to any 
nationwide class of purchasers or lessees of Acuras including a at o de c ass o pu c ase s o essees o cu as c ud g a
CMBS system, variance in state law overwhelm common 
issues and preclude predominance for a single nationwide 
class.”



Abstention & Private Causes of Action

• Willard v  AT&T  204 Cal  App  4th 53 Willard v. AT&T, 204 Cal. App. 4th 53 
(2012)
– Plaintiff filed class action asserting §1700 claim – Plaintiff filed class action asserting §1700 claim 

against AT&T for allegedly grossly overcharging its 
customers for nonpublished service and for not listing 
their names, addresses, and telephone numbers

– Court of Appeal affirmed dismissal based on 
abstention doctrine deferring to the CPUC in abstention doctrine – deferring to the CPUC in 
connection with matters involving such complex 
economic policy and regulatory issues


