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Supreme Court Decisions



Arbitration Agreements
Epic Systems Corp. v. Lewis (May 21, 2018)

• Sixth, Seventh, and Ninth Circuits had held that arbitration 
agreements with class action waivers violated Section 7 of 
the National Labor Relations Act (NLRA) and were thus 
unenforceable under the Federal Arbitration Act (FAA)

• Supreme Court held:
• FAA mandates the enforcement of arbitration agreements
• Right to pursue class or collective relief is not a protected concerted 

activity under Section 7 of the NLRA
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U.S. Supreme Court granted certiorari in Jan. 2017 and consolidated this case with Ernst & Young LLP v. Morris, and NLRB v. Murphy Oil USA, Inc.

On May 21, 2018, the Supreme Court upheld enforceability of arbitration agreements containing class and collective action waivers of wage and hour disputes

The Supreme Court has since cleared several cases off its docket that addressed of whether those employers' arbitration agreements, which included class waivers, were lawful under the NLRA.
Ex. 24 Hour Fitness v. NLRB, No. 16-60005, 2016 WL 3668038 (5th Cir. 2016) (exploring whether the gym chain’s arbitration agreements with class waivers were illegal).   
The National Labor Relations Board asked the Supreme Court to review the Fifth Circuit ruling reversing its holding that class action waivers in 24 Hour Fitness USA’s mandatory arbitration agreements are unlawful
The case was first brought in 2011 by 24 Hour Fitness worker Alton Sanders citing unfair labor practices based on 24 Hour Fitness asking state and federal courts to compel arbitration in class cases.





Key Takeaways

• Employers’ use of arbitration agreements with class action 
waivers will likely increase significantly 

• 2017 study found that 56 % of nonunionized private-sector 
workers — about 60 million people — were subject to 
mandatory arbitration in employment contracts

• California employees will likely seek relief under PAGA to 
circumvent Epic

• In pending cases, courts will likely enforce appropriately 
drafted class action waivers and send cases to individual 
arbitration

• Plaintiff’s bar threatening hundreds of individual arbitrations
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https://www.law360.com/articles/1045759/5-takeaways-from-employers-win-on-class-waivers




Class Action Tolling
China Agritech v. Resh (U.S. Mar. 2018)

• American Pipe tolling  = claims of putative class members are 
tolled from the time of the filing of a class action until denial of 
class certification

• Held: No class action “piggybacking”
• American Pipe does not permit the maintenance of follow-on class action 

past the expiration of a the statute of limitations
• The tolling only applies to individuals joining an existing suit or filing an 

individual action 

• Efficiency favors early assertion of competing class representative 
claims

• Concerns with a “limitless” time for filing successive class actions
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Resh was the third plaintiff to bring a putative class action on behalf of purchasers of China Agritech’s common stock. He filed his lawsuit 1.5 years after the statute of limitations ran on the claims. 

In the first two lawsuits, class certification was denied. 

The district court dismissed Resh’s lawsuit as untimely, and the Ninth Circuit reversed. It found that permitting future class action named plaintiffs to use American Pipe tolling would advance the policy objectives that the led the Supreme Court to permit tolling in the first place

The Supreme Court granted certiorari because there was a split in authority among the Circuit Courts

The idea behind American Pipe was that if putative class members’ claims are not tolled when a putative class action is filed, then the putative class members would all have to intervene in the suitor file individual suits to protect their rights in case the class action is not certified. This would deprive class actions of their efficiency. 

So American Pipe held that the claims of putative class members are tolled from the time of the filing of a class action until denial of class certification

American Pipe and another Supreme Court case that followed it only addressed plaintiffs who wanted to individually sue 

What about putative class representatives like Resh, who brought his claim as a new class action? His individual claims were within the statute of limitations only because of American Pipe tolling. But could he piggyback a class action on an earlier, timely filed one? 

NO 

The efficiency and economy considerations that support tolling of individual claims do not support maintenance of untimely successive class actions. Any additional class actions need to be made early on and within the statute of limitations. Efficiency favors early assertion of competing class representative claims. 

With individual tolling, there is still a limit on the time an individual could sue – that is, the statute of limitations plus the tolling period. But allowing successive class actions to benefit from telling of earlier class actions would essentially set a limitless time for filing class action suits




Standard for Construing FLSA Exemptions
Encino Motorcars, LLC v. Navarro (U.S. April 2018)

• Application of exemption under FLSA for certain employees 
engaged in selling or servicing automobiles

• Held: Service advisors are exempt because they are 
salesmen and are primarily engaged in servicing automobiles

• Rejected the principle that exemptions should be construed 
narrowly

• Instead: Give exemptions “a fair reading”

• Effect? 

7

Presenter
Presentation Notes
Respondents were service advisors of petitioner alleging violations of FLSA by failing to pay overtime

The exemption at issue was interpreted to cover service advisors for many years until the DOL reversed course in a 2011 regulation, prompting the litigation

Petitioner moved to dismiss, arguing that service advisors are exempt from the FLSA’s overtime pay requirement 
District court dismissed action, 9th Circuit held that service advisors were excluded and entitled to overtime compensation, the Supreme Court reversed the decision in 2016 saying the 2011 rule was procedurally defective. On remand 9th Circuit again held that the exemption does not include service advisors, and it went up to the Supreme Court again

Rejected the principle that exemptions should be construed narrowly
Not a “useful guidepost”
No textual indication in the FLSA that exemptions should be construed narrowly
Must give exemptions “a fair reading”


Effect? At least one district court has relied on this case refusing to conditionally certify an action. Joan will discuss that Barnes & Noble case a little later





Exemption Salary Threshold



Exemption Salary Threshold

• Federal threshold 
• The new overtime rule that was scheduled to be implemented in Dec. 

2016 was halted by a federal judge in Dec. 2016
• The federal salary threshold for exempt employees rests at $455 per 

week/$23,660 annually
• Currently the outcome is still uncertain 
• Many states have local salary thresholds rising in 2018

• States may have higher thresholds
• Ex:  CA requires that exempt employees make at least twice the wages 

of a minimum wage employee for full time employment
• Cal minimum wage for employers with over 25 employees = $11/hr
• Salary threshold = $45,760 annually
• This is scheduled to increase over the next several years

9

Presenter
Presentation Notes
State of Nevada et al. v. U.S. Department of Labor et al., case number 4:16-cv-00731, in the U.S. District Court for the Eastern District of Texas.

Existing overtime regulations—which were last updated in 2004—apply for now, including the $23,660 exempt salary threshold.

Alexander Acosta, Secretary of Labor has recognized that the salary threshold needs to be increased—just not to the level under the 2016 rule.  It’s possible this would change the salary basis.





FLSA Decisions



Conditional Certification of FLSA Claims
Brown v. Barnes & Noble, Inc. (S.D.N.Y. June 2018)

• Court denied plaintiffs motion to conditionally certify collective action
• Café managers at B&N alleged they performed primarily non-exempt duties and were 

misclassified as exempt
• They contended that B&N maintained policies and procedures controlling how they 

performed their duties
• Court held that manager's evidence too thin to satisfy burden for conditional 

certification
• Insufficient evidence to establish nexus between managers' personal experiences and 

managers nationwide
• Managers

• Provided vague descriptions of duties and did not allege that B&N trained them to engage in non 
exempt work 

• Stated that certain non managerial tasks were their primary duties because they spent the majority of 
their time performing these duties.
• Court held amount of time spent on certain duties is not the sole test

• Stated that they did not perform hiring, firing, promoting or setting rates of pay duties but did not 
provide a list of other managerial duties that they performed 

• Did not provide copies or content of alleged uniform company policies that were in violation of FLSA
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FLSA Decertification Denied
Prince v. Cato Corp. (N.D. Ala. June 2018)

• Motion to decertify denied 
• Retail store managers filed action alleging misclassification under FLSA
• Court conditionally certified action  
• Store managers showed each had same job title, were salaried, and 

classified as exempt.     
• Court note that defendant's policy manual applied to every store manager 

regardless of the size or location of the store
• Court also found that the managers' primary duty was customer service/sales 

and that most executive decisions were made by district managers, 
suggesting that store managers had minimal discretion
• Although store managers had authority to hire a sales associated, they had to get district 

manager approval first 
• Defendant argued that some store managers were managed by district managers less 

than others but the court found that the defendants were trying to make the argument that 
the plaintiffs were not identical which is not the standard for similarly situated 

• Defendant argued that executive exemption is fact intensive and requires 
individual inquiries, but court held that this does not compel decertification
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FLSA Decertification Denied
Drake v. Steak N Shake Operations, Inc. (E.D. Miss. 
Dec. 2017)
• Court denied motion to decertify collective action and granted motion to 

certify class 
• Although standards for a collective action and a class action differ, courts tend to 

allow either both actions or neither to proceed on a collective basis 

• Managers filed a Rule 23 class action alleging that defendant 
misclassified them as exempt 

• Exempt classification turns on employees' primary duties, amount of time 
spent on exempt duties, employees' relative freedom from direct 
supervision 
• All 18 plaintiffs stated they spent most of the time on non-management duties, had 

little independence or discretion and their work was tightly controlled by policy 

• Plaintiffs established a company-wide policy that violated FLSA
• Although some individual defenses existed, the individual fact finding 

necessary for those defenses was easily ascertainable and did not 
compel decertification 
• Ex. Determining which plaintiffs signed certain forms
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FLSA Decerification Denied (for the most part)
Kutzback v. LMS Intellibound, LLC (W.D. Tenn. Mar. 
2018)
• Case could proceed collectively for full time opt-in employees
• Majority of plaintiffs raised very similar complaints
• Defendant maintained a one system wide training location 

with training, operating procedures and manuals being 
overseen by one human resources director 

• Two common means of depriving employees of time worked:
• Forcing employees to work off the clock 
• Improperly editing time sheets 

• Defendant also brought summary judgment motions, which 
also were denied
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Capstone was a warehouse service provider that provide on-site services for other warehouse and distribution companies. The proposed class was of unloaders, who unload tucks. They were paid on a commission or production basis, meaning they were paid based on the weight of the trucks they unloaded. They were also entitled to overtime

The unloaders claimed that 
	they were forced to work off the clock
	managers got bonuses, in part, based on keeping labor costs down
	team leads and supervisors would clock out unloaders while they were still working

Almost 3400 unloaders opted into the suit, and 437 of those were randomly chosen to participate in the first stage of discovery. Over 50 individuals sat for deposition.

Capstone moved for decertification.

Plaintiff conceded that the part-time employees should not be allowed to join the action because they would not have worked overtime

The court denied decertification for the full-time employees. Usually, there are lots of individualized inquiries as to whether individuals worked off the clock – for example, because of differences in the instructions of individual managers. But the result was different here. 

The court appeared to be concerned about the evidence of widespread underpayment and what it called “the employee uproar surrounding hours worked and entitlement to just compensation.” In fact, the company had to employ a team of four coordinators to deal with complaints about pay discrepancies. 
The opt-ins offered declarations and deposition testimony that they were not compensated on a regular basis for their overtime hours. 
They raised similar complaints: 
Failure to pay for off the clock work
Having to remain onsite and wait for trucks to arrive without compensation
Being clocked out without their knowledge during lunch breaks or overtime 
There was also an electronic timekeeping system that alerted managers when employees worked over 40 hours a week
Also, several individual said they alerted their supervisors of inaccurate pay, to no avail

Capstone, in response, did not argue that there were variances amongst the unloaders experiences regarding off the clock work. Instead, they argued:
	Unloaders could not accurately document the dates they were not compensated for overtime pay, and were unsure of how much overtime they worked. But where the employers keep inaccurate records, the employee can estimate damages 
	Capstone also argued that there was no documentary evidence of a time shaving policy. But the court was convinced by the common claims in the deposition testimony
	So although Capstone had a formal policy of paying for all time worked, plaintiff introduced direct and circumstantial evidence of a de facto policy to the contrary
	
The worst fact for defendants was that site supervisors were aware that unloaders were working off the clock. Some admitted personally clocking out employees while they were still working, and others admitted to failing to address complaints of unpaid hours

The court acknowledged that the trial of this magnitude would be difficult, it would also be manageable. 

Defendants also moved for summary judgment on the named plaintiff’s claims
Defendants argued that the named plaintiff signed off on his time sheets, never complained about his time, and therefore could not demonstrate the amount and extent he was uncompensated
Court concluded that because plaintiff argued that he was not properly compensated and defendants did not keep adequate records then there are disputed material facts 
Defendant also moved for partial summary judgment on claims of California opt-in plaintiffs on the grounds that the claims were barred by res judicata due to an earlier settlement
But the Settlement Agreement contained provisions preserved the FLSA claims






FLSA Decertification Granted
Harris v. Express Courier Int’l, Inc. (W.D. Ark. Nov. 
2017)

• FLSA action decertified; Rule 23 certification denied
• Couriers claimed misclassification as independent 

contractors 
• Individualized inquiries needed to determine if couriers met 

the economic realities test – no "one size fits all" decision 
possible

• Evidence that the company exerted control over couriers in 
different ways and paid them differently 

• Actual control over putative employee is more important than 
right to control
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Plaintiffs claimed that:
	they were uniformly classified as independent contractors
	they were required to sign the same owner-operator agreement
	they were subject to the same corporate-level policies, procedures, and training programs
	They were subject to a common policy of local control
	They were subject to common policies regarding pay

There is a six factor economic realities test to determine if a worker is an independent contractor or an employee under the FLSA
Degree of control exercised by the alleged employer
Workers investment in business
Degree to which the worker’s opportunity for profit and loss is determined by the alleged employer
Skill and initiative in performing the job
Permanency of the relationship 
Extent to which the work is an integral part

The court considered whether factual variations in the work conditions and method of pay such that a fact finder would be able to look at the economic realities test and make a “one size fits all” decision in liability

Court looked at the deposition testimony in the case, and found the defendant exerts control over the couriers in different ways, and pays them differently

Plaintiffs wanted to focus on the “right to control” over actual control. The court said that this strains common sense. The term “economic reality” is about reality

Looking at the factors of the economic reality test, the court was persuaded by varying testimony of the couriers themselves
Some never interacted with management and never used scanners or monitoring devices; others did
Some checked in with other people, like a dispatcher or the customer’s manager
Some said they received minimal training and others said they received weeks of training
Couriers were paid different amounts for the same route
Some claimed to be paid by the piece, others by a flat rate, others by a percentage rate, and others by the mile





FLSA Decertification Granted
Barker v. US Bancorp (S.D. Cal. Oct. 2017)
• Bank branch managers alleged misclassification. 
• Regardless of collective size, no substantial evidence of a 

companywide, uniformly enforced policy of misclassification 
• Plaintiffs presented 29 “fill in the blank” declarations 

• Provided little insight into actual duties and experiences
• Presented credibility issues

• Bank presented deposition testimony of bank managers 
showing differences, including in staffing and hours

• Also individualized inquiries in determining:
• Each opt-in plaintiff’s “primary duty” 
• Amount of overtime worked
• Credibility
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Plaintiffs originally brought a suit on behalf of all bank branch managers who worked in in-store branches. They obtained conditional certification of a nationwide class of all of these managers. 

Plaintiffs then moved for Rule 23 certification of a class of just California bank branch managers who spent the majority of their time doing the same tasks as bankers, claiming that banker duties were non-exempt. The court denied class certification because individualized inquiries were necessary to determine how the managers actually spent their time, which was necessary to determine if they were exempt

The bank then moved for decertification. In response, Plaintiffs tried to narrow their class in a different way. They re-defined it as branch managers whose branches were understaffed. Their theory was that bank managers had to do non-exempt banker duties when the branches were understaffed. This did not save the collective action. 

Plaintiffs’ evidence was thin. They presented 29 declarations that literally had fill in the blanks for name, branch location, number of hours worked, and employment dates of the declarant. The court said it was hard pressed to imagine a situation where 29 people have identical experiences and describe them in the same words. But also the uniformity of the declarations provided little insight into the declarants’ actual duties and experiences. The court afforded them little weight. And even if taken at face value, they did not support a finding that hundreds of branch managers across the country were subject to widespread misclassification

The deposition testimony did not support that uniform policies existed. 
There was conflicting testimony as to staffing levels at individual branches. 
Plaintiffs only cited to three witnesses to support their assertion that branch hours were set the same, and their 29 declarations showed that branch managers worked varying hours 
Nor was there any evidence to support plaintiffs’ contention that there was a policy that branch managers had to perform the duties of bankers when  those bankers were absent

The court therefore found that there was no single, uniform policy of misclassification
The court also found that determining each manager’s primary duty requires individualized inquiries. Since a determination of primary duty is needed to determine exemption, making that determination is fact-specific to each manager
There was significant evidence in variations of duties based on experience, personal preference, the number of bank branches managed, and the particular bank branch managed

The court also agreed that determining the amount of overtime was individualized, and that determining credibility of the opt-ins required individualized questioning 





Settlements



National Overview - 2017

• Workplace class action settlements totaled $2.72 billion 
• Increase from $1.75 billion in 2016

• Wage and hour settlements were $525 million of total
• Class certifications were highest in wage and hour litigation, 

a 73 %success rate, compared to ERISA and employment 
discrimination cases 
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In re FedEx Ground Package System Inc., 
Employment Practices Litigation, No. 05-MD-
527 (N.D. Ind. April 28, 2017)

• Cases first filed beginning in 2005; settlement more than 10 
years later

• Deal:  More than $227 M  for long-running lawsuits brought 
by drivers in 19 states who claimed FedEx misclassified 
them as independent contractors
• Settlement divided among 12,627 drivers who will receive payouts from 

$250 to more than $116,000.  

• In 2016, FedEx reached a separate $226 M settlement with 
2,016 California-based delivery drivers, who alleged 
misclassified as independent contractors
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Wilson v. Tesla, Inc., No. 3:17-CV-03763-JSC, 
(N.D. Cal. 2018) 

• Class action alleging misclassification of California owner 
advisors and sales advisors as exempt under commissioned 
sales exemption
• Parties reached a $1 M deal to settle suit in May 2018 for 253 

employees
• Parties acknowledged that employees had arbitration agreements with 

class action waivers, and Epic was not yet decided by the Supreme 
Court.  The parties decided to settle in light of uncertainty with Epic.

• In June 2018, court denied preliminary approval of the 
settlement citing problems with class notice and the eligibility 
requirements
• “It’s 2018. You are not representing the class if you say, ‘If you want 

information, you have to find it.’ That's just burdensome”
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Augustus v. Am. Commercial Sec. Servs., Inc., 2 
Cal. 5th 257 (2016)

• $110 M settlement to resolve claims that 15,000 guards were 
required to carry radios and remain “on call” during breaks, 
which violated California Labor Code.
• Settlement preliminarily approved on April 6, 2017
• Class members will receive an average of $4,700 each

• Litigation began in 2005 and class was certified in 2009
• The California Supreme Court held that the Labor Code and 

Wage Order 4 , “requires employers to provide their 
employees with rest periods that are free from duties or 
employer control.” 
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Abdullah v. U.S. Sec. Assocs., Inc., 731 F.3d 
952 (9th Cir. 2013)

• $21 Msettlement between U.S. Security Associates and a 
class of 17,000 guards accusing the company of failing to 
give meal breaks.
• Each class member is expected to receive about $1,235  
• Litigation began in 2009, class was certified in 2011

• Preliminary approval was granted on Aug. 14, 2017
• The settlement agreement states that Plaintiffs viewed the 

total value of all the claims, including the PAGA claims, as 
being $41,654,408.
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Bonuses and Overtime



When to Pay Overtime on a Payment?

• What must be included in the “regular rate of pay”: 
• Pay for hours worked or performing a duty
• Regular hourly rate, piece commissions, non-discretionary bonuses, 

and the fair value of meals and lodging. 

• What can be excluded in the “regular rate of pay”: 
• Gifts
• Discretionary bonuses 
• PTO/vacation/sick pay 
• Expense reimbursements
• Overtime pay

29 U.S.C. 203(e); 29 CFR §§ 778.202 ̶ 778.224; CA DLSE Manual § 49.1.2.3, 49.1.2.4 
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What must be included in the “regular rate of pay”: 
Any sum paid for hours worked
Any payment for performing a duty, e.g. “on call” time 
Ex. hourly earnings, salary, piece work earnings, commissions, non-discretionary bonuses such as piece rate and production bonuses, and the fair value of meals and lodging. 

What can be excluded in the “regular rate of pay”: 
Gifts given around holidays, special occasions, or as a reward for service
Discretionary bonuses given at the discretion of the employer and not tied to any performance measure
Payments made for occasional periods when no work is performed due to vacation, holiday, illness, insufficient work, or other similar cause
Payment for expenses incurred by an employee in the furtherance of his employer's interests
Extra compensation provided for working overtime, weekends, or pursuant to an employment contract. 




Discretionary vs. Non-Discretionary 
Bonuses 
• Discretionary bonuses include sums paid as gifts at a holiday or 

other special occasions, such as a reward for good service, which 
are based on no objective criteria and are not routine 
• The employer must retain discretion both as to:

• The fact of payment 
• The amount of the payment. 29 U.S.C. § 207(e); 29 C.F.R. § 778.211

• Not made pursuant to a promise causing the employee to expect such 
payments regularly

• Non-Discretionary bonuses include sums paid pursuant to any 
prior agreement or otherwise based on objective criteria 
• Bonuses given to incentivize productivity or reduce absenteeism
• Signing bonuses or retention bonuses
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Discretionary bonuses include sums paid as gifts at a holiday or other special occasions, such as a reward for good service, which are “based on no objective criteria and are not routine . . . .” DLSE Manual § 35.4.4 
These types of bonuses do not need to be included when calculating the regular rate of pay for the purposes of overtime calculation 
The employer must retain discretion both as to the fact of payment and as to the amount until a time quite close to the end of the period for which the bonus is paid. 29 C.F.R. § 778.211
Ex. ─ Bonuses given to reward extraordinary effort during times of critical department need or significant contribution to major projects or initiatives

Non-Discretionary bonuses include sums paid pursuant to any prior agreement or otherwise based on objective criteria. These include bonuses such as signing bonuses or retention bonuses that incentivize an employee to accept a position or stay with the employer for a specified period.
In California, non-discretionary bonuses are included in the formula used to calculate the regular rate of pay for purposes of overtime calculation DLSE Manual § 35.7 
Ex. ─ Bonuses given to incentivize productivity or reduce absenteeism




Spot Bonuses as Discretionary

• Shiferaw v. Sunrise Senior Living (C.D. Cal. March 2016) 
• Although spot bonuses were based on measurable criteria, “the 

decisions of when, for what reason, and in what amount . . . to award a 
spot bonus [were] left to the discretion of the decision-makers at the 
individual Sunrise communities.” 

• Alonzo v. Maximus, Inc. (C.D. Cal. Dec. 2011)
• Employer awarded bonuses to employees who made “unique or 

extraordinary efforts.” Bonus awards were available for immediate 
disbursement to deserving staff

• The bonuses were determined at the sole discretion of the employer, 
“at or near the time of payment and [were] not made pursuant to any 
prior contract or promise . . . .”
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Shiferaw v. Sunrise Senior Living (C.D. Cal. March 2016) 
Sunrise’s policy statement said that 
Spot bonuses were designed to reward performance that is considered “above and beyond” 
While it used subjective language, it also stated that they should be based on measurable and defined criteria
It also stated:
They are after-the-fact rewards, for which there are no prior promises or agreements
Bonus amounts will vary
*Court granted summary judgment to employer, finding that these bonuses did not need to be calculated in the regular rate
Although Sunrise’s spot bonuses were based on measurable criteria, “the decisions of when, for what reason, and in what amount . . . to award a spot bonus [were] left to the discretion of the decision-makers at the individual Sunrise communities.” 
Alonzo v. Maximus, Inc. (C.D. Cal. Dec. 2011)
The court considered two kinds of bonus. One was individual bonus awards, which were an incentive bonus system – and therefore needed to be included in the regular rate. The court applied the federal regulations in finding this
The other was “MaxDollar” bonuses, which were spot awards for employees who made “unique or extraordinary efforts.” 
These MaxDollar bonuses were available for immediate disbursement to deserving staff. 
The court found that the spot bonuses were discretionary because they were determined at the sole discretion of the employer, “at or near the time of payment and [were] not made pursuant to any prior contract or promise . . . .”





Spot Bonuses/Award Point Program as Non-
Discretionary

• Harris v. Best Buy (N.D. Cal. Aug. 2016, Feb. 2018)
• Points-based award system; managers could award points to be used 

for products, services, and gift cards 
• Employer treated bonuses as non-discretionary and included it into the 

regular rate

• Provine v. Office Depot, Inc., 2012 WL 2711085 (N.D. Cal. 
July 6, 2012) 
• Managers could award “Bravo Cards” for entry in a drawing to receive a 

$50 cash prize paid in the winning employee’s next paycheck
• Court found these non-discretionary because they were always fixed at 

$50
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Harris v. Best Buy (N.D. Cal. Aug. 2016, Feb. 2018) 
This is an example of a points-based award system where the employer treated  bonuses as non-discretionary and included it into the regular rate
Managers could recognize employees by awarding them points that the employees could use to obtain various products, services, or gift cards. Employer initially coded which points were overtime eligible, but then stopped keeping track and treated all points as overtime-eligible
Because the employer was already including the points in the regular rate, the court did not reach a determination as to whether it should have been
Provine v. Office Depot, Inc., 2012 WL 2711085 (N.D. Cal. July 6, 2012) 
Company offered a “Bravo Award Program” that awarded employees for superior work performance.  Managers could award “Bravo Cards” for performance that went above and beyond expectations. The cards were collected at the store for a drawing at the end of the month.  The winner of the drawing received a $50 cash prize paid in the winning employee’s next paycheck.

The court found the Company’s award point program non-discretionary because: 
They were always fixed at $50
Even though the fact of receiving a Bravo Award was discretionary (due to the random month-end drawing), the awards were not discretionary because the amount of payment was known to all employees in advance.
*Court focused on the fact that the federal regulation says both the fact and the amount of the payment must be determined at the sole discretion of the employer




One-Off Payments – Bonus or Gift?

• Promising to pay in advance = abandoning the discretion
• 29 CFR §778.211(b)

• DOL Opinion Letter FLSA2008-12
• Bonus that had to go through a union’s approval process was still 

discretionary

• Chavez v. City of Albuquerque, 2007 WL 8043104 (D.N.M. 
Aug. 10, 2007)
• Although the bonus was flat-rate and across-the-board, neither of those 

facts transformed the bonus into a nondiscretionary payment. 
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29 U.S.C.A. § 207(e) provides that the “regular rate” does not include:
(1) sums paid as gifts; payments in the nature of gifts made at Christmas time or on other special occasions, as a reward for service, the amounts of which are not measured by or dependent on hours worked, production, or efficiency;
[…]
(3) sums paid in recognition of services performed during a given period if… both the fact that payment is to be made and the amount of the payment are determined at the sole discretion of the employer at or near the end of the period and not pursuant to any prior contract, agreement, or promise causing the employee to expect such payments regularly;… 
29 CFR §778.211(b)
“If the employer promises in advance to pay a bonus, he has abandoned his discretion with regard to it.”  
“If an employer announces to his employees in January that he intends to pay them a bonus in June, he has thereby abandoned his discretion regarding the fact of payment by promising a bonus to his employees.”

DOL Opinion Letter FLSA2008-12
A city decided to pay a $1,000 bonus to full-time emergency communications employed since October 1, 2005 in recognition of the high stress level of the employees’ duties.  There was no prior agreement or promise to pay the bonus.
Not clear when the city announced the bonus to employees.
Because the employees were represented by a union, the union had to approve the bonus.  The city and union signed a MOU approving the bonus on Dec. 14, 2005.  The city paid out the bonus on Dec. 22, 2005. The city was concerned that by paying the bonus after signing the MOU, the bonus was no longer discretionary.  
The DOL opined that the bonus was discretionary because:
The city “formally decided to pay a bonus after the events giving rise to the payments already occurred—full-time employment as of a specific date.”
The city had discretion as to both the fact and the amount of payment by solely deciding to pay the bonuses and the terms and amounts of the bonuses.
The city did not issue the bonuses pursuant to the MOU, but rather, used the MOU to formalize a decision previously made.

Chavez v. City of Albuquerque, 2007 WL 8043104 (D.N.M. Aug. 10, 2007)
The City had experienced fiscal difficulties, including experiencing downsizing and hiring freezes.  Many employees had to take on more work without any pay adjustments. The Mayor explained that “the responsible way to reward employee sacrifices during the last three years is through a bonus plan.”
The City issued a one-time bonus to all employees who had been employed with it for 1 or more years at $250 per year going back a maximum of 3 years.  The City explained that it did not have recurrent revenue to give everyone a raise, but had enough non-recurrent funds to do the one-time bonus. 
The court determined that the bonus was discretionary because:
Although the bonus was flat-rate and across-the-board, neither of those facts transforms the bonus into a nondiscretionary payment. Rather, the bonus meets both of the requirements of Section 207(e)(3) because both the 
The amount of the payments were determined at the sole discretion of the Mayor at or near the end of the period for which the bonus was intended to compensate







Awards for Activities Not Normally Part of the 
Job

• 29 C.F.R. § 778.332 – a "prize" awarded for activities outside 
of customary working hours and beyond scope of customary 
duties

• Factors used:  
• The amount of time spent on the activity
• The relationship between the activities and the usual work of the 

employee
• Whether the activity involves work usually performed by other 

employees for employers,
• Whether an employee is specifically urged to participate or led to 

believe that he will not merit promotion or advancement unless he 
participates in the activity
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Referral Bonuses
• DOL Opinion letter re health care industry has determined that referral 

bonuses are properly excluded from the regular rate calculation if:
1. Participation is strictly voluntary 
2. Recruitment efforts do not involve significant time 
3. The activity is limited to after-hours solicitation done only among friends, 

relatives, neighbors and acquaintances as part of the employees' social 
affairs

• Referral bonuses may still be an attractive target to plaintiffs’ attorneys
• Shiferaw v. Sunrise Senior Living (C.D. Cal. March 2016) 

• Denying summary judgment. Found a question of fact as to whether the activities 
were limited to after-hours solicitation done only among friends

• Ogle v. Restoration Hardware, Inc., (Cal. App. April 26, 2017)
• Alleged several wage and hour claims, including that referral bonuses should have 

been factored into employees’ regular rates of pay.
• Court of Appeal affirmed trial court’s denial of class certification  
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Shiferaw v. Sunrise Senior Living (C.D. Cal. March 2016) 
Denying summary judgement to employer as to the exclusion of referral bonuses from the “regular rate” calculation
The court found that there was is still a triable issue as to the third element of the DOL’s referral bonus standard—that the referral activity is “limited to after-hours solicitation done only among friends, relatives, neighbors and acquaintances as part of the employees' social affairs.”
Ogle v. Restoration Hardware, Inc., 2017 WL 1488706 (Cal. App. April 26, 2017)
Class action on behalf of call center employees alleging the company failed to provide meal breaks and did not include performance, attendance, and referral bonuses into employees’ regular rates of pay.
Court of Appeal affirmed trial court’s denial of class certification  
Shows that employee referral bonuses may still be an attractive target to plaintiffs’ attorneys in California, who will argue that they are non-discretionary bonuses that must be factored into the regular rate of pay.




Calculating Overtime On Bonuses - FLSA

• Fair Labor Standards Act (FLSA) requires that employers pay 
non-exempt employees an overtime premium for working 
more than 40 hours in a workweek 
• Under the FLSA overtime pay is calculated based on an employee's 

"regular rate" of pay, which includes all compensation earned during a 
workweek.

• Ex. Hourly non-exempt employee works 40 straight time and 15 
overtime hours during the week and receives a weekly bonus of $400 in 
addition to straight and overtime pay.
• Step One: Divide $400 bonus by 55 (40 straight time plus 15 overtime) hours 

= $7.27272727 bonus regular rate
• Step Two: Multiply $7.27272727 bonus regular rate by 0.5 OT rate = 

$3.63636363
• Step Three: Multiply $3.63636363 by 15 OT hours worked to get total bonus 

OT owed = $54.5454545. Round up (or down) only at the end = $54.55
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Calculating Overtime on Bonuses - California

• DLSE Manual takes two approaches
• Bonuses based on a percentage of a production or some 

formula other than a flat amount: Similar approach as FLSA
• Flat sum bouses: Must be divided by only the employee’s 

actual non-overtime hours worked in the period covering the 
bonus and then multiplied by 1.5 to calculate the employee’s 
overtime rate
• Ex. Hourly non-exempt employee works 40 straight time and 15 

overtime hours during the week and receives a weekly bonus of $400 in 
addition to straight and overtime pay.
• Step One: Divide $400 bonus by 40 hours = $10 bonus regular rate
• Step Two: Multiply $10 bonus regular rate by 1.5 OT rate = $15
• Step Three: Multiply $15 by 15 OT hours worked to get total bonus OT owed 

= $225
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Alvarado v. Dart (Cal. March 5, 2018)

• Flat sum bonuses should be factored into an employee’s 
regular rate of pay – adopting the DLSE's approach

• Bonus at issue = attendance bonus for employees who 
worked a weekend shift
• The court expressly limited Alvarado’s reach to flat sum bonuses similar 

to attendance bonuses
• For “[o]ther types of nonhourly compensation, such as a production or 

piecework bonus or a commission, may increase in size in rough 
proportion to the hours worked, including overtime hours, and therefore 
a different analysis may be warranted.”
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Alvarado found that the DLSE Manual’s guidance on the flat sum bonuses was a void underground regulation

But the interpretation was still correct. 

Production bonuses are designed to be an incentive for increased production for each hour of work. But an attendance bonus does not reward employees for hours of work, and will not increase with each hour that the employee works

The Supreme Court also applied the decision retroactively. 



California Update



California Certification 
Decisions



Important Class Certification 
Decisions
Lampe v. Queen of the Valley Med. Ctr., 19 Cal. App. 5th 832 
(2018), reh'g denied (Feb. 14, 2018), review denied (Apr. 18, 
2018). 

• Held: Class action certification requirements were not 
satisfied for hospital employees who alleged failure to pay 
short-shift premiums and failure to provide a second meal 
break because the claims required individualized 
assessment. 
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QVMZ is a hospital that addresses alternative workweek schedules as well as short-shift premiums in a written policy in its employee manual. The policy also includes a written meal break policy that provides 30 minute breaks for shifts longer than 5 hours and a second meal break for shifts longer than 10 hours. 

Plaintiffs charge that QVMC did not properly compensate them for short shifts, failed to maintain written policies about short-shift premium entitlements, and required employees to waive their second meal period. 

“Short shift" premium (when QVMC directed them to leave a shift early) The problem with this claim was that the employees were not entitled to the bonus when they left a shift voluntarily, rather than being ordered to do so, but plaintiffs' proposed class failed to differentiate between employees who volunteered to leave early and those that were ordered to do so.  This would require an individualized assessment of who left early because of each of these reasons. 
Meal break claim  individualized inquiry would be required to determine whether any given class member was denied a meal break or simply elected not to take a meal break that was offered.

The general thrust of the opinion is that the plaintiffs did not identify any overarching common policies that led to the asserted overtime and meal period violations.



Important Class Certification 
Decisions
Duran v. U.S. Bank Nat'l Ass'n, 19 Cal. App. 5th 630 (2018), as 
modified on denial of reh'g (Feb. 9, 2018).

• Alleged misclassification of outside sales employees
• Appellate court held that class certification was properly denied. 
• Trial court did not abuse discretion in finding that Plaintiff’s 

survey data was unreliable as evidence of uniformity in 
how/where employees spent their time. (2008 survey v. 2015 
survey differences significant.) Statistical methods cannot 
substitute for common proof where factual records indicate an 
absence of predominant common issues. 

• Distinguished case that held court could certify if decision was 
whether particular task was exempt or not; different issue here, 
where question is whether employees worked inside or not
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Wage-and-hour class action challenging the Bank’s classification of its business banking officers as exempt employees under the outside salesperson exemption. This Court of Appeal had previously reversed a judgment in Plaintiffs’ favor after a bench trial, and decertified the class (137 Cal.Rptr.3d 391 (2012). The Court of Appeal’s prior decision was affirmed in full by the California Supreme Court in Duran I in 2014; however, the Supreme Court ruled that the trial court, upon remand, may entertain a new motion for certification. 

In their renewed action, Plaintiffs presented evidence of a survey conducted by Plaintiffs’ retained expert (“2015 Survey”), that purported to show the putative class members spent a majority of their work time inside U.S. Bank’s offices and worked overtime.

The trial court denied class certification after concluding plaintiffs had failed to carry their burden of showing that common questions predominated. The trial court found the survey data to be “unreliable for any purpose” (especially showing that common issues would predominate at trial) and observed that the representative sampling offered by plaintiffs was not reliable because the survey was of only 18 people and there was a wide disparity between the previous survey results and the new one. Given the shortcomings of the 2015 Survey, the trial court concluded that a sample size of the entire class would be necessary and the trial would devolve into a “host of mini-trials,” both on the issue of liability and to establish an aggregate restitution award. This individual analysis would make this case unmanageable as a class action. 

The Court of Appeal affirmed the order denying class certification. 



Important Class Certification 
Decisions
Lubin v. Wackenhut Corp., 5 Cal. App. 5th 926 (2016), reh'g
denied (Dec. 14, 2016), review denied (Mar. 15, 2017).

• Security guards and on duty meal period issues
• Court held that proof of an unlawful policy, on its own, could 

establish employer’s liability even if class members had to 
prove their damages individually.

• Alleged invalidity of the on-duty meal agreements could be 
evaluated by statistical sampling or inspection of the 
agreements themselves. 
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Private security guards filed this class action lawsuit against their employer for its alleged failure to them with off-duty meal and rest breaks and for providing inadequate wage statements. The employer required employees to sign consents to on-duty meal breaks and then left it to its various clients to decide whether they wished to provide off-duty meal breaks to the guards. The trial court initially certified a class of all non-exempt security officers employed by Wackenhut in California during the class period.  Following the opinions in Wal-Mart Stores, Inc. v. Dukes, 564 U.S. 338 (2011) and Brinker Restaurant Corp. v. Superior Court, 53 Cal. 4th 1004 (2012), the trial court granted Wackenhut’s motion to decertify the class based on the theory that even if Wackenhut's general policy was unlawful, it could still avoid liability by proving that "in practice" some individuals were nevertheless able to take legally compliant breaks. 

The Court of Appeal reversed the decertification order, holding that plaintiffs met their burden of establishing a common policy and whether an individual was permitted to take a valid meal or rest break was a question of damages. “The only explanation articulated for providing an on-duty meal period was a staffing decision – a client’s preference for continuous coverage,” which did not mean that individual issues predominated. The Court of Appeal rejected the trial court’s finding that Wackenhut’s affirmative defense, based on the “nature of the work,” raised individualized issues. The Court of Appeal reached this conclusion despite “profound” differences among the worksites and nature of the work that various security officers performed. The Court of Appeal held that because Wackenhut did not analyze the nature of the work on an individualized basis before requiring employees to sign on-duty meal period agreements, it could not later rely on the individualized nature of the work to defeat class certification.

The Court also clarified that statistical sampling can still be used in limited circumstances to establish liability (in this case, the statistical sampling was of the language in the agreements that the workers had to sign). 



Important Class Certification 
Decisions (District Court)

Shaw, et al., v. AMN Healthcare Inc., No. 16-CV-02816-JCS, 
2018 WL 3323882 (N.D. Cal. July 5, 2018). 

• Held: Court certified 23(b)(3) class of traveling nurses based 
on common policy of restricting overtime and common “no 
policy” policy of putting pressure on nurses to forgo 
uninterrupted meal and rest breaks 
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Plaintiffs are traveling nurses employed by AMN Healthcare Inc and sent out to various Kaiser healthcare facilities in the U.S. 

Overtime claims  Nurses raised issues common to the entire class based on evidence of a common policy that Kaiser tells traveling nurses that no overtime is permitted and/or discourages the reporting of overtime through burdensome procedures (which is different than how they treat overtime for their own nurses). There are also financial incentives between Kaiser and AMN that result in Defendants’ failure to take reasonable measures to prevent underreporting of overtime.

Meal and rest period claims  Two theories advanced by plaintiffs: 1) “Defendants have a “no policy” policy as to the provision of uninterrupted meal and rest breaks and that this absence of a policy, in combination with Kaiser’s “patient first” and “on call” policies, results in missed meal and rest breaks and failure to provide uninterrupted meal and rest breaks.” 2) Defendant’s have a blanket waiver of a second meal period for traveling nurses who work shifts longer than eight hours. Court found that there is evidence “to demonstrate a common question as to whether traveling nurses do not take breaks to which they are entitled because of the pressures imposed by Kaiser’s policies and defendants’ failure to adopt policies and procedures to ensure that they receive compliant breaks.” 



Wage Statements



Wage Statements

Maldonado v. Epsilon Plastics, Inc., 22 Cal. App. 5th 1308 
(2018)

• Held: No wage statement violation when a wage statement 
accurately reflects how much was paid to the employee, 
even if it is later found that the employee should have 
“earned” more 
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Plaintiffs were hourly production employees for Defendant Epsilon. Employees worked four shifts in one week and three shifts the following week. Because of this work schedule, Epsilon adopted an AWS, where employees were paid their regular pay for the first 10 hours and overtime for the last 2 hours. This AWS was used at the Epsilon plant for four different periods from 1993 to 2013 and had been in place when Epsilon took over the plant from its previous owner. The issue was whether Epsilon owed the plaintiffs overtime for the 9th and 10th hours of work because the AWS was improperly adopted each time it was instituted. The court therefore held Epsilon failed to meet its burden in showing that the previous owner had followed the proper procedure. Accordingly, the court found Epsilon liable for failing to pay the overtime. BUT…

**Employees were not entitled to penalties for inaccurate wage statements

California Labor Code section 226 requires employers to provide accurate itemized wage statements. These need to have nine specific pieces of information on them. Sometimes employees sue because a specific piece is missing, such as the begin date of the pay period. But sometimes they sue because they say that the wage statement was not accurate due to the employer’s failure to pay them properly in the first place. So, the argument goes, you did not pay me two hours of overtime in this pay period and therefore my pay statement failed to include those two hours of overtime and the corresponding overtime rate. We call this a derivative claim.

The plaintiffs in this case made such a derivative claim based on the fact that the employer owed overtime due to the invalid AWS. 

The court found that the employer took “the commonsense position that the pay stubs were accurate in that they reflected the hours worked and the pay received”
When there is a wage and hour violation, the hours worked will differ from what was truly earned
The legislative intent supports this. The purpose of Section 226 is to document the paid wages to ensure that employees are adequately informed of compensation received and not shortchanged by employers




Wage Statements
Canales v. Wells Fargo Bank, N.A., No. B276127, 2018 WL 
2426038 (Cal. Ct. App. May 30, 2018) 

• Listing overtime for bonuses earned for work performed in 
earlier periods
• Section 226(a)(9) requires the employer to list all applicable hourly 

rates in effect during the pay period and the corresponding number of 
hours

• The overtime adjustment was for a bonus earned in an earlier period, 
and therefore was not “in effect during the pay period”

• Not providing an itemized wage statement at the time of an 
employee’s termination
• Not a violation, as long as the payment is made immediately 
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Former or current non-exempt employees of Wells Fargo filed suit alleging that their wage statements failed to include information required under Labor Code section 226. Defendant paid its workers’ flat rate bonuses on monthly, quarterly or yearly bases.  When it paid a bonus, the bonus had to be retroactively included in the regular rate of pay so that any overtime could be paid. When defendant did so, it listed the additional overtime pay for prior periods on a single line of the worker’s wage statement as “Overtime Pay-Override” without indicating the hours worked or the pay rate for the override amount.  

This manner of reporting the additional overtime pay for prior wage periods complied with Lab. Code 226(a)(9), because that section only requires separate listing of wage rates in effect during the period for which the wage statement is issued.  Since the additional overtime pay was paid for periods before the current pay period, there was no wage rate in effect during the current pay period for that work and so none need be shown. Unfortunately, this portion of the decision is unpublished.

Defendant also did not violate Lab. Code 226(a) by mailing terminated employees wage statements within a day or two after their termination.  The section permits an employer to provide a wage statement on a semi-monthly basis rather than immediately upon termination and final payment of wages if that payment is by personal check or cash (or as hereby cash equivalent, a cashier’s check).



Wage Statements (District Court)
Magadia v. Wal-Mart Associates Inc. et al., No. 17-CV-00062-
LHK, 2018 WL 2573585 (N.D. Cal. May 11, 2018)

• Held: Must include hourly rate information for overtime 
wages based on incentive pay (or make it easy for 
employees to determine overtime rate through simple math) 
as per Cal. Lab. Code § 226(a)(9) 

• Held: Must include pay period start and end dates on 
Statement of Final Pay given on the date of termination as 
per Cal. Lab. Code § 226(a)

• Granted Summary Judgement for Plaintiff on PAGA claim 
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This case reached a different result than the California Court of Appeal – right beforehand. There, Walmart gave a quarterly incentive award and also paid additional overtime based on that incentive. The court found that the employer was required to list the corresponding hours worked and hourly rate. 

It appears that Walmart did not make the argument that the Court of Appeal found persuasive in Canales (that the pay did not reflect a rate or hours in effect during the pay period)

Instead, they argued that the retroactive overtime on the incentive was not based on an hourly rate or hours worked. The court thought this was flawed because it is overtime pay

The second issue was about the company's statement of final pay, issued on the date of an employee's termination. Section 226(a)(6) requires wage statements to list the inclusive dates of the pay period. Walmart’s normal pay statements had those, but the final ones issued on the last day did not have the pay period begin and end dates. Walmart pointed out that it also generates a final wage statement with that information and tells employees how to access it during the exit interview. The court rejected the argument, relying on an earlier case that an employer cannot rescue a noncompliant wage statement by referring to outside documents to fill in the gaps.�



Independent Contractors



Independent Contractors

Dynamex Operations W., Inc. v. Superior Court, 4 Cal. 5th 903 
(2018). 

• Held: “ABC” test in this context replaces multi-facet, 
individualized, common law economic realities test

• Worker considered an employee under the Wage Orders 
unless the employer establishes the: 

• (A) worker is free from the control and direction of the hirer; 
• (B) worker performs work that is outside the usual course of the hiring entity’s 

business; AND 
• (C) worker is customarily engaged in an independently established trade, 

occupation, or business 
• If one of these elements fail, a worker is an employee
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In Dynamex, a group of California delivery drivers sued their company, claiming that they were misclassified as independent contractors. They brought various wage-and-hour claims under the California Labor Code. Supreme Court changed the standard so now it is presumed that all workers are employees instead of contractors, placing the burden on the employers to show otherwise.

Particularly problematic for employers are part B and C of the ABC test:
-Factor A is more or less a restatement of part of the Borello control test
-Factor B - The Court noted that any a class of delivery drivers could be classified under Prong 2 because the question of whether the drivers were performing outside the usual course of business could clearly be resolves on a class-wide basis. 
-Factor C- requires a showing that the worker has “independently made the decision to go into business for himself or herself”

Still unclear:
Whether this holding applies to wage claims not arising from a wage order? The Court’s ruling specifically applies to claims stemming from California’s Wage Orders, but the Court left open whether this test would also apply to other statutes, such as those governing claims for failure to pay workers’ business expenses
What happens to older decisions?
In Lawson v. GrubHub Inc the court held that Grubhub lacked necessary control over the driver’s work to be considered an employee. That was in February 2018. Will the new decision be applied to older legal claims? Lawyers for a former GrubHub delivery worker asked a U.S. appeals court in San Francisco to send the case back to the judge who had previously dismissed it.

Future after this opinion:
Employers likely to see fresh challenges by current and former workers 
Employers should review their current contracts with those whom they have classified as independent contractors to ensure they can meet the ABC test requirements 
��



Other California Issues



On-Call Rest Breaks Prohibited

Augustus v. ABM Sec. Servs., Inc., 2 Cal. 5th 257 (2016), as 
modified on denial of reh'g (Mar. 15, 2017)

• Held: Rest breaks must be off duty and employer may not 
require employees to remain “on call” during rest breaks 

• Employees who must remain on call, vigilant, and at the 
ready do not receive an uninterrupted break
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The California Supreme Court issued an important decision at the end of 2016 regarding rest breaks. The court held that rest breaks must be off duty and an employer may not require employees to remain “on call” during rest breaks, even if they don’t actually perform any work (Augustus v. ABM Security Systems, Inc., 2 Cal.5th 257 (2016)).

Unlike meal breaks, employees do not clock out for rest breaks and the breaks are paid. However, employers still must relinquish control over the rest break. 

This means, during rest breaks, employers must:
• Provide employees with an uninterrupted break;
• Relieve employees of all duties; and
• Relinquish any control over how employees spend their break time.

In this case, the employees (security guards) were asked to keep their pagers and radio phones on during breaks, remain vigilant and responsive to calls when needs arose
The court found that the employees were not free from the employer’s control and are not being provided an uninterrupted break. 

Employers should review and update their rest break policies and practices to ensure they comply with this ruling.




Paid Rest Breaks for Commissioned 
Employees 
Vaquero v. Stoneledge Furniture LLC, 9 Cal. App. 5th 98 (Ct. 
App. 2017), as modified (Mar. 20, 2017), review denied (June 
21, 2017)

• Held: commissioned sales employees must be paid 
separately for mandatory rest periods.
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A California appellate court ruled that commissioned sales employees must be paid separately for mandatory rest periods. The case was brought by commissioned employees who argued that they were not being paid for their rest breaks. The employer’s commission system paid the commissioned employees a guaranteed amount for every hour worked, which the employer argued satisfied its obligation to pay for rest breaks. The court disagreed and ruled that employers must pay commissioned employees separately for all rest breaks (Vaquero v. Stoneledge Furniture, LLC, 9 Cal.App 5th 98 (2017)).

This is because a commissioned employee is not selling during the period of a rest break, and therefore are not earning during that time. So if they are fully commissioned, then they need to receive some other type of payment in order to receive a paid rest break

If you have hourly commissioned employees, ensure that you pay those employees separately for their rest breaks and pay at least the minimum wage for that time. Don’t wrap up the pay for rest break time into the employee’s advance against commissions.




Clarification of California’s Day of Rest 
Obligations
Mendoza v. Nordstrom, Inc., 2 Cal. 5th 1074, 393 P.3d 375 
(2017)

• Held: Day of rest is guaranteed for each workweek, not for 
any consecutive seven-day period.

Sunday  Monday Tuesday Wednesday 
Off Work Work Work 
Work Work                     Work Work

Thursday Friday Saturday
Work Work Work
Work Work Off
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California’s Labor Code requires that employers provide employees with one day’s rest in seven days and not cause an employee to work seven days without a day off. However, there was ambiguity about what exactly employers had to do to provide employees with that “day of rest.” The
California Supreme Court provided clarity and guidance to California employers on what the law requires and how to schedule employees to stay in compliance (Mendoza v. Nordstrom Inc., 2 Cal.5th 1074 (2017)).

The first question the court considered was whether employers must provide one day of rest in each workweek or in any consecutive seven-day period. The court presented the following example, which illustrates the difference between those two interpretations of the rule. In this example, the
employer’s workweek begins each Sunday and an employee is scheduled to work as follows:

Sunday  	Monday 	Tuesday 	Wednesday 	Thursday 	Friday 	Saturday
Off 	Work 	Work 	Work 	Work 	Work 	Work
Work 	Work 	Work 	Work 	Work 	Work 	Off

If the law requires one day of rest per workweek, the employer provided the employee with one day’s rest in seven and did not violate the law. However, if the law applies to any seven consecutive days, the employer failed to provide the required day of rest and violated the law.

The court clarified that the day of rest is required for each workweek. That means that in the example above, the day of rest was provided within the workweek, as required by the law.

The court also confirmed that:
• If an employee works more than six hours on any one day of the workweek, the day-of-rest requirement applies.
• Employers can’t induce an employee to forgo rest to which he/she is entitled, can’t conceal the right to rest and can’t take any action to encourage employees to forgo rest. 
However, an employer may allow an employee to choose not to take a rest day if the employee is aware of the legal right to a rest day.




Meal/Rest Period Premiums
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Stewart v. San Luis Ambulance, Inc., 878 F.3d 883 (9th Cir. 
2017)

• 9th Circuit certified to Supreme Court of California Review 
Granted on March 28, 2018

• Question to the Supreme Court: Do violations of meal 
period regulations, which require payment of a “premium 
wage,” give rise to claims under section 203 (waiting time 
penalties) and 226 (wage statement penalties) of the 
California Labor Code? 

Presenter
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St. Louis Ambulance Case
Should ambulance attendants receive premium pay for being on call, even if they’re paid for all 24 hours in their shifts? Stewart claimed that he was entitled to “compensation for an additional two hours of work for each day that he worked without proper meal or rest periods,” as well as to penalties for his former employer’s alleged failure to timely or accurately pay him premium wages.
Ninth Circuit referred the case to the California Supreme Court for guidance on three questions under the California Labor Code:
1) Must an ambulance service relieve attendants of the obligation to be available to respond to emergency calls that come in while the attendant is on a rest period during a four hour shift?
2) May an ambulance service require attendants working 24-hour shifts to be available to respond to emergency calls that come in while the attendant is on a meal break, without a written agreement containing an on-duty meal period revocation clause?
3) Does an employee have a claim for violation of the obligation to pay a “premium wage” for meal periods, when the employer does not include the premium wage in the employee’s pay or pay statements?

How long for Supreme Court to decide?
There are currently around 70 cases pending in front of the California Supreme Court 
TIMING
If the court orders review of your petition, your opening brief will be due thirty days from that order. Cal. R. Ct. 8.520(a)(1). The answer is due thirty days after the opening brief is filed, and the optional reply is due twenty days later. Cal. R. Ct. 8.520(a)(2), (3). The parties cannot extend this time by stipulation, but the chief justice may grant reasonable extensions under Rule 8.60.
Then, each case is assigned to a justice who prepares a calendar memorandum on the facts, the legal issues and a proposed resolution. IOPP § VI.A. There is no time limit on this conference process, which in some cases may take two years or more.
The court’s website says that the time it takes to set a matter for oral argument “typically occurs several months to a year after all briefs have been filed.” Oral argument is heard during one week in each month from September through June. The court files its written opinion within 90 days of oral argument. The decision becomes final 30 days after filing.
Average time is 23.5 months (range of 12 months to 30 months) with the lowest being 7 months (data from 2010). http://www.atthelectern.com/how-long-does-it-take-the-california-supreme-court-to-decide-a-case-on-the-merits



Thank You. 
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