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The supervisory authority of the Supreme Court of lllinois: A
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e Constitution of the State of lllinois
broadly declares that “[gleneral admin-
istrative and supervisory authority over

all courts is vested in the Supreme Court.”" II-
linois Supreme Court Rule 383 provides the
requirements for a motion for supervisory
order. Essentially, the Rule describes how II-
linois practitioners may request, by motion,
that the Supreme Court invoke its supervi-
sory authority.

Even before Rule 383's codification in
1983, the supervisory order had been, since
the adoption of the 1970 Constitution, an im-
portant tool by which the court had asserted
its control over proceedings throughout II-
linois’ appellate and circuit courts. A super-
visory order is not simply an important and
effective tool for the court. Seeking such an
order, when appropriate, can pay great divi-
dends for practitioners—and thus their cli-
ent, as well.

This article discusses Rule 383, examines
its importance and use by practitioners,
and, finally, suggests that a request for su-
pervisory order should be considered by
practitioners at all critical stages of litigation
in lllinois. Motions for supervisory order are
rarely granted, yet they have been used suc-
cessfully at every stage of litigation in Illinois.
In the final analysis, a motion or request for
supervisory order can be a successful avenue
to Supreme Court relief.

Rule 383 and the Standards the
Court Utilizes in Considering
Motions for Supervisory Order

Rule 383 provides, at its most basic, that
“[al motion requesting the exercise of the Su-
preme Court’s supervisory authority shall be

supported by explanatory suggestions and
shall contain or have attached to it the lower
court records or other pertinent material that
will fully present the issues.? After stating the
requirements for service, the Rule provides a
relatively expedited period for objection—
seven days when service of the motion is
made by facsimile or 14 days when service is
accomplished by mail or commercial carrier.?
Additionally, the Rule allows oral argument
at the discretion of the court.*

An examination of situations where the
court has utilized its supervisory order au-
thority provides insight into the rule’s broad
potential in litigation. In People ex rel. Daley v.
Suria, a case which has not been overruled
or even questioned, the Supreme Court af-
firmed the breadth of its supervisory author-
ity, stating that “we may, under our super-
visory order, require a trial court to vacate
orders entered in excess of its authority or
as an abuse of discretionary authority” Al-
though the Suria decision specifically refer-
ences the trial court, supervisory orders are
most often used to direct some action in the
appellate court®

Interestingly, the formulation of the stan-
dard for supervisory orders in Suria is very
broad. Suria provides that a supervisory or-
der may be granted in any situation where
a trial or appellate court acted in excess of
its authority or abused its discretionary au-
thority.7 In other words, the two situations
described are independent and require no
other finding. This formulation is not surpris-
ing considering that the court’s supervisory
authority is derived from the very expansive
lllinois Constitutional provision described

above.

Some decisions discussing the contours
of the court’s supervisory authority are not
so expansive. The court has repeatedly not-
ed, for example, that supervisory orders will
be granted only in limited circumstances.?
Additionally, the court has stated that “[a]
s a general rule, [the Court] will not issue a
supervisory order unless the normal appel-
late process will not afford adequate relief
and the dispute involves a matter important
to the administration of justice or interven-
tion is necessary to keep an inferior tribunal
from acting beyond the scope of its author-
ity”? While these statements suggest that a
supervisory order will not issue unless the
case involved presents a situation where“the
normal appellate process will not afford ad-
equate relief” recent case law suggests the
continued validity of the broader Suria rule.

In Philip Morris, USA, Inc. v. Byron, 226 1ll.2d
416 (2007), albeit in dissent, Justice Freeman,
joined by now Chief Justice Kilbride, stated
that “[glenerally this court will not issue a su-
pervisory order absent a finding that (i) the
normal appellate process will not afford ad-
equate relief, (i) the dispute involves a mat-
ter important to the administration of justice,
or (iii) our intervention is necessary in order
to prevent an inferior tribunal from acting
beyond the scope of its authority”'® Justice
Freeman and Chief Justice Kilbride thus ap-
pear to have treated the lack of adequate ap-
pellate relief situation as an alternative basis
for granting a supervisory order rather than
simply a factor modifying the other two bas-
es for granting such an order. This expanded
formulation of the supervisory order stan-
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dard is a logical extension given the Rule’s
constitutional underpinnings. After all, as
noted above, the lllinois Constitution states
that “supervisory authority over all courts is
vested in the Supreme Court” without any
reference to the normal appellate process."

As the foregoing analysis reveals, the
court has absolute authority to act when it
feels so compelled. Moreover, the instances
where the Supreme Court has issued su-
pervisory orders are so eclectic that diligent
litigators should consider it a tool to achieve
timely relief in critical situations.

The Supreme Court of lllinois Issues
Supervisory Orders with Some
Frequency

Paging through the Supreme Court’s peti-
tion for leave to appeal dispositions, a careful
reader cannot help but notice the number of
supervisory orders issued. In many of these
cases, the parties involved may not have
even asked for such an order. In fact, because
the only codified method for requesting a su-
pervisory order is by motion pursuant to Rule
383, it is suggested that few of the superviso-
ry orders granted as part of the court’s peti-
tion for leave to appeal docket were granted
after a formal rule-compliant request. Never-
theless, the Supreme Court generally issues
more supervisory orders through its petition
for leave to appeal docket than it allows pe-
titions for full consideration. Statistics pub-
lished on the court’s Web site verify this fact
and indicate that the issuance of supervisory
orders is marked by a very generous breadth
in subject matter.

Each year, the Administrative Office of the
lllinois Courts provides an Annual Report and
Statistical Summary to give an overview of
the lllinois judicial system and its programs,
services, workload, and funding.'? Included
in this overview is a statistical breakdown of
the Supreme Court’s activities. In 2009, for
example, the court reported that it allowed
87 petitions for leave to appeal, denied, dis-
missed, or had withdrawn 1,594 petitions,
and denied with supervisory order another
95 petitions. In other words, the court issued
supervisory orders with respect to more pe-
titions for leave to appeal than it allowed.
This trend held true in 2007 (105 petitions
allowed and 173 denied with supervisory
order) and 2005 (88 petitions allowed and
105 denied with supervisory order). In 2006,
the exact same number of petitions were al-
lowed—76—as were denied with superviso-

ry order. In 2008 and 2004, by contrast, more
petitions were allowed than denied with su-
pervisory order.”

In three of the six years between 2004 and
2009, the court thus issued more supervisory
orders in its petition for leave to appeal dock-
et than it allowed. The opposite was true in
two years—2008 and 2004—and the same
number were allowed as were denied with
supervisory order in one—2006. Consider-
ing this six-year period as a whole, 562 peti-
tions for leave to appeal were allowed while
572 petitions were denied with supervisory
order. Hence, the supervisory order is an
important and well-used tool for the court
with respect to its petition for leave to appeal
docket.

While the court’s statistics do not men-
tion how many petitions formally asked for
a supervisory order in the alternative to full
consideration, it is suggested that many did
not. Because of the court’s willingness to
grant such orders, however, appellate litiga-
tors should consider requesting such relief in
their petitions for leave to appeal. Doing so
may double the chances of actually obtain-
ing the court’s involvement in a particular
matter. It must be recognized, however, that
because the Rule 383 motion is the only
method available to formally and officially re-
quest a supervisory order, practitioners who
feel that such relief is their only real chance
for obtaining Supreme Court involvement
should file a separate Rule 383 motion in ad-
dition to their petition for leave to appeal.'*

The importance of the supervisory order
is further confirmed when one considers
original motions expressly filed pursuant to
Rule 383 in comparison to original actions for
mandamus filed pursuant to Rule 381. While
Rule 381 references original lllinois Supreme
Court actions other than mandamus—ac-
tions for prohibition or habeas corpus, for
example—a comparison between actions
for mandamus and motions for supervisory
order appears most apt as both requests for
relief generally seek the direction by the Su-
preme Court of some specific act.

Turning to the statistics, from the period
between January 1, 2005 to December 31,
2009, 338 original mandamus actions were
filed with the court and only eight allowed—
an allowance rate of just over 2 percent.'® By
contrast, during the same period, 628 mo-
tions for supervisory order were filed and
157 allowed—an allowance rate of exactly 25
percent. This difference is startling and, while
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neither option carries a high rate of success,
it is apparent that the Supreme Court is far
more likely to grant a supervisory order than
itis to grant an original action for mandamus.

As the analysis below will further de-
scribe, statistics confirm that it is very diffi-
cult to obtain mandamus relief from the lli-
nois Supreme Court. By the same token, the
standards for a motion for supervisory order
are more generous, thereby leading to a far
higher rate of allowance.

Motions and Requests for
Supervisory Order Should Not Be
Discounted at All Critical Stages of
Litigation in lllinois’ Appellate and
Circuit Courts

The Comment to Rule 383 specifically
states that the Rule “is intended to discour-
age a practice which has developed since
1971 by which parties petition for leave to
file a petition for mandamus or, in the alter-
native, for a supervisory order, in cases in
which mandamus would be an inappropri-
ate remedy”'® Rule 383 itself thus acknowl-
edges that supervisory relief is available in a
broader set of circumstances than manda-
mus. Case law further recognizes that super-
visory relief appears more widely applicable
and not as narrowly construed as more tradi-
tional equity relief.

Mandamus is an appropriate remedy to
compel compliance with mandatory legal
standards.!” Accordingly, relief will not be
granted when the act in question involves
the exercise of an official’s discretion.'® So,
while mandamus may lie to compel the per-
formance of ajudicial duty where such duty is
ministerial and the right is clear, the Supreme
Court has repeatedly held that the writ will
not lie to direct or modify the exercise of judi-
cial discretion by a judge.'® Indeed, the court
has found that

[ilt is not the office of the writ of
mandamus to review the orders, judg-
ments, or decrees of courts for error
in their rendition or to correct, direct,
or control the action of a judge in any
manner which he has jurisdiction to
decide. For mere error, however gross
or manifest, the remedy is an appeal
or writ of error, and the writ of manda-
mus will not lie for its correction if the
court has jurisdiction of the subject
matter and the parties.?’

Recognizing the exacting standards of a
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mandamus action, the Supreme Court has
consistently described the writ as an “extraor-
dinary remedy”?" It has been “referred to as
the highest judicial writ known to the law."22
And while the court has somewhat similarly
noted that supervisory orders will be granted
only in “limited circumstances,” there can be
no question that the mandamus standard is
far more strict and restrictive. Where manda-
mus only lies in situations involving “a clear
right” and “a clear [non-discretionary or min-
isterial] duty,?® a supervisory order is more
broadly appropriate where a court has acted
in excess of its authority or abused its discre-
tion.2*

That supervisory relief is less difficult to
obtain than mandamus relief is evident by
virtue of several decisions where the Su-
preme Court declined mandamus at the
same time it chose, instead, to generously
exercise its supervisory authority.2> In Balci-
unas v. Duff, 94 11l.2d 176, 188-89 (1983), for
example, the court stated that “[t]he writ of
mandamus is an extraordinary remedy which
should not, under normal circumstances, be
used to regulate discovery . .. we therefore
exercise our supervisory power and direct
that [the trial judge] vacate the March 12
order and proceed accordingly” Likewise, in
Marshall v. Elward, 78 1ll.2d 366, 375 (1980),
the court stated that “[t]The writs of manda-
mus and prohibition are extraordinary rem-
edies and, under normal circumstances, are
not the proper vehicles for the regulation of
discovery ... [llt is fitting, in this instance, to
exercise our supervisory power."26

Because the standards for obtaining su-
pervisory relief are less onerous than those
involved in requests for mandamus relief
and because the court simply appears more
willing to grant supervisory relief, practi-
tioners must keep such a motion in mind
when faced with a trial or appellate deci-
sion entered without authority or in abuse
of discretion. At the very least, a request for
supervisory order should be considered
(and perhaps used as a matter of course) as
a suggested, or alternative basis, for relief in
motions requesting a writ of mandamus or
certain petitions for leave to appeal.

Conclusion

The foregoing analysis should not be read
to suggest that a motion for supervisory or-
der is appropriate to remedy any court order
with which a litigator disagrees. Drafting and
filing a persuasive motion for supervisory or-

der is time-consuming and potentially costly.
Moreover, properly attending to such a mo-
tion might draw the attention of an attorney
away from more pressing and important
matters of an ongoing trial or appellate mat-
ter. Furthermore, and simply as a practical, if
not quantifiable, reality, filing a motion for
supervisory order in an ongoing litigation
may stand an attorney in lower esteem with
the court he or she will most likely be deal-
ing with on a more day-to-day basis. Under-
standably, an appellate or trial court may not
appreciate a flood of extraordinary requests
for supervisory relief based upon a perceived
fundamental mistake in its handling of a
matter.

That being said, Rule 383 motions should
be fully considered as an essential means to
overturn any court order that cannot be ef-
fectively and timely challenged through the
normal appellate process, where the dispute
involves a matter important to the adminis-
tration of justice, or Supreme Court interven-
tion is necessary to prevent a trial or appel-
late court from acting beyond the scope of
its authority. The statistics described herein
show that such motions have been request-
ed and granted with some regularity over
the last five years. In addition, the court may
even grant supervisory relief in situations
involving matters of discovery or other typi-
cally routine matters of pre-trial practice. See
supra at pg. 8 and n.26.2” Accordingly, lllinois
attorneys should not forget the Rule 383 mo-
tion as another important and effective tool
for use in their litigation toolbox.

As the above analysis also indicates, sug-
gesting a supervisory order as an alternative
to granting a petition for leave to appeal has
the potential to significantly increase an ap-
pellate practitioner’s chances of obtaining
some relief or action by the Supreme Court.
Filing a motion requesting such relief comes
with various costs and risks. Yet, a motion or
request for supervisory order also carries the
potential for timely and expedited relief. For
that reason, lllinois attorneys should main-
tain a familiarity with the standards and rules
by which supervisory relief is granted and be
mindful of the reality that the Rule 383 mo-
tion can and has led to rapid and prompt Su-
preme Court involvement in the past. ll
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while at the same time entering a supervisory or-
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