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Wholesale electricity prices in New England have 
increased sharply in the past three winters, as natural gas 
pipelines struggle to cope with the competing demands 
of gas-fired generators needing gas to produce electricity 
and gas distribution companies needing gas to keep 
customers warm. That competition will likely intensify as 
more gas-fired generators come online to replace retiring 
coal plants. With other regions shifting to a greater reliance 
on gas-fired generation, they may face similar winter 
electric price spikes and concerns over electric reliability.

Solutions to the shortage of gas for power generation in 
winter periods have not come easily. New England gas-
fired generators remain reluctant to enter into firm gas 
transportation contracts when they have no guarantee 
of dispatch by the independent system operator. The 
generators instead secure gas transportation by bidding 
on released capacity or by buying interruptible service 
from pipelines, neither of which is consistently available 
during cold snaps. Adding pipeline capacity would ease 
the winter shortages, but generators are unwilling to 
commit to the long-term precedent agreements to support 
a pipeline expansion.

The Access Northeast Project proposes having electric 
distribution companies commit to the precedent 
agreements for new pipelines serving New England; 
however, the project is foundering in the face of adverse 
judicial and Federal Energy Regulatory Commission rulings.1

Some industry analysts, eyeing the success of electric 
demand response programs, have suggested creating 
demand response programs for natural gas.2 They envision 
state regulatory authorities establishing gas DR programs 
as a means of supplying gas-fired generators with pipeline 
capacity, perhaps bundled with gas supply, during peak 
electric demand periods. A gas DR program would be 
far less capital-intensive than building new pipelines or 

1 The Massachusetts Supreme Judicial Court held last month that the state Department of Public 
Utilities lacked the statutory authority to require electric ratepayers to cover the cost of the prec-
edent agreements. Engie Gas & LNG LLC v. Dep’t of Pub. Utils., Nos. SJC-12051, SJC-12052; 2016 
Mass. LEXIS 603 (Mass. Aug. 17, 2016). The FERC ruling is discussed below.

2 See, e.g., Jurgen Weiss, Gas Demand Response: An Overlooked Solution to the Electricity/Gas 
Interface Issue?, The Brattle Group, Oct. 9, 2014.

storage facilities or making generators dual-fuel capable. 
The ability to allocate capacity to generators in specific 
hours and in varying amounts would also get around (1) 
the requirement of pipelines that shippers flow gas on a 
uniform hourly basis and (2) conflicts in gas and electric 
market scheduling practices.

Unfortunately, several practical problems hinder the 
implementation of gas DR programs. They include 
attracting and retaining sufficient numbers of commercial 
and residential consumers willing to forego or defer gas 
consumption in peak hours and setting a benchmark for 
measuring reductions in that consumption. DR programs 
also must ensure that customers do not offset their 
reduction in gas usage by increasing their electricity 
consumption, thereby undermining the purpose of the DR 
program.

Setting prices is another obstacle. Electric DR providers 
offer a reduction in electricity demand as a substitute 
for power, with the reduction bid into the day-ahead and 
real-time markets operated by regional transmission 
organizations and ISOs. Under FERC Order No. 745, an 
electric DR provider typically receives the same locational 
marginal price for each “negawatt” of reduced demand 
that other market participants are paid for each megawatt 
of delivered power.

Gas markets, by contrast, do not have RTOs or ISOs 
and do not offer compensation for the gas equivalent 
of a negawatt. Gas DR providers instead must sell gas-
fired generators actual pipeline capacity to transport 
gas, perhaps bundled with physical gas supply, so the 
generators can produce electric power. The sales price 
would not be tied to a locational marginal price; instead, 
it would be negotiated with the generators or set by 
regulators. That price also must be equal to, if not below, 
what would be expected to be charged on the secondary 
market — otherwise the generators would have no reason 
to participate.

Gas Demand Response Programs Are 
Appealing But Impractical
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Another problem gas DR programs face is determining 
who should be the providers. Gas local distribution 
companies (LDCs) would be the logical candidates. They 
are well-situated to solicit customers to participate in a DR 
program and they have the contractual rights to pipeline 
capacity — and often to gas supply — that could be sold 
to gas-fired generators. But LDCs may have little incentive 
to be a DR provider. They typically do not need to make 
sales of excess capacity to gas-fired generators to cover 
their revenue requirement, and any sales they would make 
probably would be credited to their retail customers under 
state rate structures. LDCs also already can sell excess 
pipeline capacity through the pipeline’s capacity release 
process and excess gas through bilateral sales.

Third parties could be solicited to implement and operate 
gas DR programs, much as third-party aggregators run 
many electric DR programs. But potential third-party gas 
DR providers may find the economics unattractive. They 
would have to pay (1) industrial and residential customers 
sufficient compensation to offset the lost productivity or 
inconvenience resulting from reducing gas consumption in 
requested hours and (2) for the pipeline capacity freed up 
by the DR program.

Even though the capacity would become available 
because of the DR program, the gas DR providers would 
have no inherent right to sell that capacity. Third-party gas 
DR providers may find that the cost of paying consumers 
to reduce consumption and for capacity exceeds the 
revenues received from generators. The only solution may 
be for state regulators to have retail electric customers 
subsidize the cost of a gas DR program, with the hope of 
recouping that cost through lower electric rates in peak 
winter hours.

In those states in which LDCs still offer bundled 
transportation and gas, state regulators could attempt 
to bolster the attractiveness of a gas DR program to 
generators by requiring LDCs to sell the pipeline capacity 
and gas freed up through a DR program and by setting the 
sales price for the bundled product. Fixing a bundled price 
may prompt legal challenges, however. Gas marketers, 
non-gas-fired generators and electric DR providers might 
argue that giving generators the benefit of a set rate 
constitutes an improper subsidy to the generators. The 
resulting effect on wholesale power prices, they could 

assert, would usurp FERC’s exclusive jurisdiction over 
wholesale energy markets and thus should be preempted 
under the U.S. Supreme Court’s holding earlier this year in 
Hughes v. Talen Energy Marketing.

In lieu of establishing prices for bundled gas and 
transportation, state regulators may be inclined to direct 
LDCs simply to release capacity as part of a DR program, 
particularly since it is pipeline capacity, rather than gas 
supply, that tends to be constrained in winter months. In 
those states in which LDCs do not sell a bundled product, 
interstate pipeline capacity may be all the LDCs have to 
offer to generators. But a state regulator’s effort to set 
prices for an LDC’s released pipeline capacity, even if 
limited to the confines of a gas DR program, would run 
afoul of FERC’s capacity release rules.

Under FERC regulations, shippers on interstate gas 
pipelines typically must offer released capacity for sale to 
the highest bidder by posting it on the pipeline’s website. 
FERC offered a glimmer of hope to would-be gas DR 
providers in Order No. 809, where it stated that it was 
“open to considering requests for waiver of its capacity 
release regulations and/or the shipper-must-have-title 
rule on a case-by-case basis, where it is shown that such 
a waiver would be in the public interest, for example by 
assisting natural gas-fired generators in obtaining access 
to firm transportation service in a transparent and not 
unduly discriminatory manner.”3 FERC, however, recently 
rejected a waiver request for a program that would free up 
capacity for gas-fired generators, and the rationale offered 
by FERC for its decision bodes ill for gas DR programs.

Earlier this year, Algonquin Gas Transmission sought a 
blanket exemption from the capacity release rules to 
address the gas shortage in New England. Under the 
proposal, submitted as part of the Access Northeast 
Project, electric distribution companies would commit to 
long-term precedent agreements to support Algonquin’s 
gas pipeline expansion. The electric distribution 
companies would release the firm capacity they 
purchased under the precedent agreements to a group of 
participating generators outside the competitive bidding 
process. Those generators would be required by a state-
regulated electric reliability program to provide electricity 
to the market serving the electric distribution companies.
3 Coordination of the Scheduling Processes of Interstate Natural Gas Pipelines and Public Utilities, 

Order No. 809, FERC Stats. & Regs. ¶ 31,368 at P 146 (2015).
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FERC issued an order on Aug. 31, 2016, refusing to allow the 
released capacity to be dedicated to the generators.4FERC 
found that exempting the capacity from competitive bidding 
would shield generators from the full effect of market 
forces.5 FERC was unmoved by Algonquin’s argument 
that the program would enhance electric reliability and 
dampen price volatility in the wholesale power markets. 
FERC noted that under existing capacity release rules 
electric distribution companies could enter into prearranged 
releases with generators, under which the generators 
matched the highest bid for the capacity. According to 
FERC, the supporters of Algonquin’s proposal never 
supplied a persuasive explanation for why giving generators 
a right of first refusal to the pipeline capacity was not 
adequate to meet their needs.6

Although FERC stated in its Algonquin order that it would 
consider more narrowly tailored proposals, the agency’s 
rationale suggests that it will look with disfavor on any 
gas DR programs that aim to earmark pipeline capacity for 
generators. Judging by the order, FERC will not allow local 
gas distribution companies or other holders of pipeline 
capacity to release their capacity to generators under a 
gas DR program if the capacity is not subject to some form 
of competitive bidding.

FERC’s suggestion in the Algonquin order that holders of 
capacity could enter into prearranged capacity releases 
with generators, with generators having a right to match 
other shippers’ highest bid for the capacity, may not 
be a realistic solution for a gas DR program. FERC was 
envisioning longer-term capacity releases, but few 
consumers would be willing to commit to reduce gas 
consumption over an extended period.

The point of a gas DR program is to provide firm gas 
transportation during specific peak electric demand hours, 
not for continuous days. Generators also may be leery of 
having to match the high bidder for the capacity — and 
thus committing to buy the capacity for more than 31 
days — when they cannot be certain whether the ISO will 
dispatch their plant in a sufficient number of hours in that 
period to cover their firm transportation and supply costs.

4 Algonquin Gas Transmission LLC, 156 FERC ¶ 61,151 (2016).
5 Id. at P 34.
6 Id. at PP 26-28.

Shorter-term releases would appear at first blush to be 
a viable alternative to seeking a FERC exemption from 
capacity-release rules. As FERC noted in its Algonquin 
order, short-term arrangements (i.e., of 31 days or less) 
are exempt from the posting and bidding requirement. 
Short-term releases also are consistent with the purpose 
of gas DR programs — to provide generators with firm gas 
transportation for the peak periods when pipeline capacity 
is tight. The rub, however, is that generators cannot renew 
short-term arrangements without first enduring an interim 
28-day hiatus. Although a DR program could try to navigate 
that restriction by rotating capacity among generators, that 
may diminish the usefulness of the program in dampening 
price volatility and bolstering reliability.

The allure of gas DR programs is understandable. They 
could be a cheaper means than pipeline expansions of 
securing pipeline capacity for generators in winter periods, 
and they could help resolve gas-electric coordination 
issues. But unless gas DR programs can overcome the 
practical, legal and regulatory hurdles identified above, 
they are not a feasible avenue for earmarking natural gas 
for generators.

The opinions expressed are those of the author(s) and do 
not necessarily reflect the views of the firm, its clients, or 
Portfolio Media Inc., or any of its or their respective affiliates. 
This article is for general information purposes and is not 
intended to be and should not be taken as legal advice. 
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