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n Select symbols and wording that 
refl ect the product itself and its 
own green features, and avoid 
those that could be associated 
with an independent organization 
if the product has not in fact been 
endorsed or recognized by that 
organization or group.

n A symbol should not suggest or 
imply that the product has been 
ranked by a rating system unless 
an independent, third-party 
organization has rated the product.

n Companies that market their 
products as green should familiarize 
themselves with and adhere to the 
FTC Green Guides, as they are often 
resorted to as guidance to what 
types of environmental claims are 
potentially misleading. 

IMPACT POINTS

When seeking to promote their “greenness” as 
a competitive advantage, brand owners must 
understand the legal pitfalls of self-created 
symbols and labels that express environmental 
superiority, are trademarked and not immediately 
associated with the product, and are identifi ed 
as a rating system.

BY  NEAL MARDER AND CHRISTIAN E. DODD

 I
n recent years, many companies have 
attempted to capitalize on consumers’ 
heightened and growing concern about 
environmental issues by touting the 
green aspects and features of their 
products or services. � is has led to 

consumer class action lawsuits premised 
on claims of greenwashing, the practice 
of making false or unveri� able claims that 
a product or service is environmentally 
friendly. Two recent decisions illustrate 
how the use of certain words or symbols on 

product packaging can impact whether 
such a class action lawsuit will survive. 

� ese decisions provide guidance to 
companies that make claims that 
their products or services are 
environmentally friendly. � e 
following cases were brought to 
court and litigated in California.

Illustrative Cases
In Koh v. SC Johnson & Son, Inc., 
2010 U.S. Dist. Lexis 654 (N.D. Cal. 

Jan. 6, 2010), the plainti�  alleged 

CONSUMER PERCEPTION; GREEN; LEGAL

Reproduction in English or any other language of all or part of this article is strictly prohibited. © 2012 Allured Business Media.

GCI1203_Marder_fcx.indd   48 2/16/12   5:56 PM



www.GCImagazine.com Consumer Perception; Green; Legal  4948  Consumer Perception; Green; Legal   GCI March 2012 www.GCImagazine.com Consumer Perception; Green; Legal  49www.GCImagazine.com Consumer Perception; Green; Legal  49www.GCImagazine.com   GCI March 2012

 I
n recent years, many companies have 
attempted to capitalize on consumers’ 
heightened and growing concern about 
environmental issues by touting the 
green aspects and features of their 
products or services. � is has led to 

consumer class action lawsuits premised 
on claims of greenwashing, the practice 
of making false or unveri� able claims that 
a product or service is environmentally 
friendly. Two recent decisions illustrate 
how the use of certain words or symbols on 

product packaging can impact whether 
such a class action lawsuit will survive. 

� ese decisions provide guidance to 
companies that make claims that 
their products or services are 
environmentally friendly. � e 
following cases were brought to 
court and litigated in California.

Illustrative Cases
In Koh v. SC Johnson & Son, Inc., 
2010 U.S. Dist. Lexis 654 (N.D. Cal. 

Jan. 6, 2010), the plainti�  alleged 

SC Johnson prominently placed a “seal of 
approval” label on the front of its Windex 
products, suggesting that products bearing 
this label were environmentally sound. � e 
label had a green background and read 
“Greenlist Ingredients” under a drawing of 
two leaves and a stem. � e reverse side of 
the label, which can be read through the 
back of the clear Windex packaging, read 
“Greenlist is a rating system that promotes 
the use of environmentally responsible 
products. For additional information, 
visit www.scjohnson.com[.]”

� e plainti�  alleged that these 
representations conveyed that the product 
had received the seal of approval of a 
nonpro� t environmental group or other 
neutral third party, and further alleged that 
he would not have purchased Greenlist-
labeled Windex at its premium price 
had he known the Greenlist label was 
actually created by SC Johnson and not 
a third party, and that Windex was not 
environmentally friendly.

� e class action lawsuit against SC 
Johnson, alleging, among others, violation of 
California’s Unfair Competition Law (UCL), 

False Advertising Law (FAL) and Consumer 
Legal Remedies Act (CLRA). 

SC Johnson moved to dismiss the 
plainti� ’s claims, but the United States 
District Court for the Northern District of 
California denied the motion. � e Court 
found the plainti� ’s allegation that “he did 
not receive the bene� t of the bargain in that 
Windex cost more than similar products 
without misleading labeling” satis� ed the 
pleading requirements of the UCL and 
FAL. � e Court further concluded that a 
reasonable consumer could have found the 
Greenlist label to be misleading.

In assessing whether a reasonable 
consumer would interpret the Greenlist 
label as being endorsed by a third party, 
the Court examined the context of the 
symbol and the use of the trademarked 
term “Greenlist” by several environmental 
groups to describe environmentally 
sound products. � e Court also relied 
on an example supplied in Federal 
Trade Commission (FTC) guidelines, 
the so-called “Green Guides,” in which 
the FTC indicated that a product label 
containing a globe icon surrounded by 
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the words “Earth Smart” would be “likely 
to convey to consumers the product 
is environmentally superior to other 
products” and would be deceptive “if the 
manufacturer could not substantiate the 
broad claim.” � e Court concluded that 
“it is plausible that a reasonable consumer 
would interpret the Greenlist label as 
being from a third party.” As a result of the 
Court’s ruling, the plainti�  was permitted 
to move forward with his claims and has 
moved to certify a class.

In a more recent case concerning Fiji 
bottled water products, a California 
appellate court reached a di� erent 
conclusion. In Hill v. Roll Int’l Corp.,
No. A128698 (Cal. App. May 26, 2011),
the plainti�  alleged that Fiji Water 
misrepresented to consumers that its water 
was an environmentally sound product. 
Speci� cally, she alleged that the use of a 
“Green Drop” on the front of the product 
looked similar to the seals of approval used 
by independent, third-party organizations. 
In addition, a green water drop on the 
back of the bottle adjacent to the address 
for an Internet website, “� jigreen.com,” 
allegedly conveyed that the product was 
environmentally sound and superior to 
other bottled waters that did not contain 
the drop. � e plainti�  further alleged that 
she paid approximately 15% more for 
Fiji Water than for other bottled water 
products. According to the plainti� , she 
would not have bought Fiji Water had she 
known that the green drop was in fact the 
creation of Fiji and not a neutral party or 
environmental group, and that Fiji Water 
was not environmentally friendly or 
superior to similar bottled water available at 
less expensive prices. Fiji Water demurred 
to the plainti� ’s UCL, FAL, CLRA and other 
claims. Finding that the plainti�  failed to 
state a cause of action, the trial court upheld 
the demurrer. � e Court of Appeal a�  rmed. 

� e Court of Appeal found the plainti� ’s 
allegations did not meet the reasonable 
consumer standard used under the UCL 
and FAL, which requires a plainti�  to show 
potential deception of consumers acting 
reasonably in the circumstances. According 
to the Court, no reasonable consumer could 
believe that the “Green Drop” was a seal of 
approval of an independent organization. 
In reaching its conclusion, the Court � rst 
looked at the drop itself and found it was 
not deceptive because it bore no name or 

recognized logo of any group, much less 
a third party organization, no trademark 
symbol, and no other indication that it is 
anything but a symbol of Fiji Water. 
Second, the Court noted the symbol was 
“just a green drop, being the most logical 
icon for its particular product, water” and 
was not like the globe icon in the example 
provided in the FTC guidelines because a 
symbol of the Earth is more suggestive of 
the seal of an environmental organization 
than a drop of water. � ird, the Court 
found the context of the green drop on the 
back of the bottle con� rmed the symbol 
was not supported by an independent 
organization because the drop was adjacent 
to the website name � jigreen.com. Such 
placement of the drop next to its own 
website showed it is a symbol of Fiji Water 
and not that of a third party organization. 
While the Court recognized reasonable 
consumers would view the green drop as 
referring to the environment, it noted the 
FTC guidelines do not prohibit “ ‘touting’ 
a product’s ‘green’ features.” � e Court 
reasoned that “[b]y providing guidelines 
and a ‘safe harbor’ for advertisers wanting 
to make environmental marketing claims,” 
the FTC promotes the making of such 
claims, “provided they do not mislead 
reasonable consumers.” 

Importantly, the Court of Appeal also 
distinguished the green drop in Hill from 
the “Greenlist” symbol used in Koh. � e 
Court pointed out “the label [in Koh] was 
very di� erent from the plain, green drop 
symbol” because the symbol in Koh “made 
express representations of environmental 
superiority; used the trademarked name 
‘Greenlist,’ a name not immediately apt 
to be associated with the product or its 
manufacturers; and identi� ed the name as 
a rating system, which further suggested 
an independent source that rated other 
manufacturers’ products as well.” 

Guidelines
Taken together, the Koh and Hill decisions 
provide guidance to companies that seek 
to tout the environmentally friendly 
aspects of their products on the product 
packaging. To protect itself against claims 
of greenwashing, a company should ensure 
its product labeling complies with, among 
others, the following guidelines.
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• First, a company should select symbols 
and wording that re� ect the product 
itself and its own green features and 
avoid those that could be associated 
with an independent organization, 
such as a third party environmental 
group, if the product has not in fact 
been endorsed or recognized by that 
organization or group.

• Second, the symbol should not suggest 
or imply that the product has been 
ranked by a rating system unless an 
independent, third party organization 
has, in fact, rated the product.

• Th ird, companies that market their 
products as green should familiarize 
themselves with, and adhere to, the 
FTC Green Guides, as plainti� s who 
bring greenwashing claims, and 
courts assessing whether those claims 
have merit, o� en resort to the Green 
Guides for guidance as to what types 
of environmental claims are potentially 
misleading. 

Class action � lings based on claims 
of greenwashing are a relatively recent 
phenomena, still in their infancy, and 
it remains to be seen whether they will 
survive. If a class is eventually certi� ed 
in the Koh litigation, there likely will 
be a sharp increase in the number of 
greenwashing suits � led, as the plainti� s’ 
bar will take note of the fact that su�  ciently 
pled greenwashing class claims have the 
potential to reach a jury. 

By adhering to the above guidelines, 
a company may not avoid greenwashing 
class action litigation altogether, but should 
improve its chances of obtaining a dismissal 
at the pleading stage, thereby avoiding 
costly discovery, class action brie� ng and 
perhaps, trial. n GCI
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