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This article discusses the role of amicus 
curiae briefs in light of the Illinois Su-
preme Court’s function in the devel-

opment of Illinois’ jurisprudence. It begins 
with a discussion of the function of the Su-
preme Court after the adoption of Article VI 
of Illinois’ 1970 Constitution. Thereafter, the 
article discusses the guidance the Supreme 
Court has provided by rule and commentary 
regarding the filing of amicus briefs. Finally, 
suggestions are offered for filing effective 
amicus briefs in ways the Court may accept. 

One of the Supreme Court’s chief func-
tions is to set legal precedent in the State of 
Illinois. Every year the Court receives thou-
sands of petitions for leave to appeal com-
plaining of still thousands more errors of 
every variety. However, granting a petition 
is a matter within the Court’s sound discre-
tion, and the cases that most greatly deserve 
its attention are not the cases that will have 
little to no future precedential effect. Those 
cases have already had the full attention of 
Illinois’ trial and appellate courts. 

What the Supreme Court intends to re-
solve are cases that will affect the state’s ju-
risprudence and Illinois’ citizens as a whole. 
The Supreme Court’s role is to rule on the 
constitutionality of issues great and small, to 
resolve appellate district splits that have con-
founded litigants and attorneys, to decide 
the meaning of statutory language, and to 
help develop the common law in the state.1 
One former Chief Justice, Robert Under-
wood, commented that the Court’s primary 
function should be to take cases “because of 
their significance to the state as a whole.”2 

Another former Justice, S. Louis Rathje, 
echoed the dictates of Rule 315 which gov-
erns petitions for leave to appeal, stating 
that the Court will 
allow such peti-
tions only under 
certain circum-
stances: to resolve 
conflicts; where 
its supervisory au-
thority is needed 
to maintain the 
integrity or op-
eration of the ju-
dicial system; and 
where the ques-
tion presented 
has general im-
portance.3 Justice 
Rathje stated that 
an attorney con-
sidering invoking the general importance 
of the question presented must ask whether 
anyone other than the parties to the case 
will care about its outcome.4 If the answer is 
“no,” the case has little chance of gaining the 
Court’s attention. But, “if the answer is a re-
sounding ‘yes,’ then the case likely represents 
the type of case the Illinois Supreme Court 
will review.”5

Amicus filings that keep the Court’s role in 
mind and which focus on showing what ef-
fect the Court’s decision will have on Illinois 
law as a whole, are useful. In some instances, 
the direct parties to a case do not have the 
time, space, or broader perspective neces-
sary to speak to the long-term and wide-

ranging impact a decision might have. Done 
correctly, amicus filings can fill that gap and 
provide helpful insight on the issues. 

The remainder of this article will review 
the mechanics of the Supreme Court’s Rule 
on amicus filings, offer suggestions on how 
best to craft an amicus filing in support of a 
client, and consider whether such a filing is 
appropriate at the petition for leave to ap-
peal stage. 

A. Rule 345 and Kinkel v. Cingular 
Wireless

Illinois Supreme Court Rule 345, titled 
“Briefs Amicus Curiae,” provides that “[a] brief 
amicus curiae may be filed only by leave of 
the court or of a judge thereof, or at the re-
quest of the court,” and notes that “[a] mo-
tion for leave must be accompanied by the 
proposed brief and shall state the interest 
of the applicant and explain how an amicus 
brief will assist the court.”6 The Rule sets out 
several more technical requirements includ-
ing that an amicus brief should conform to 
the rules for an appellee’s brief and any other 
conditions imposed by the Court, identify 
the amicus on the cover, and be filed on or 
before the due date of the brief (as well as 
have a cover that is colored the same) as that 
of the party whose position it supports.7 Fi-
nally, the Rule states that “[a]micus curiae will 
not be allowed to argue orally.”8

The above requirements are straightfor-
ward. The procedural mechanics of filing an 
amicus brief are roughly the same as those 
for filing a typical brief to the Court found in 
Rule 343. The key addition is the necessity of 
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a motion for leave to file which explains the 
amicus’ interest as well as why its brief will 
assist the Court. The question, then, is what 
type of argument by amici the Court would 
find acceptable. Fortunately, the Court has 
provided some insight on this issue.  

In Kinkel v. Cingular Wireless, L.L.C.,9 the 
Supreme Court—prior to issuing its opinion 
in that matter—entered an Order denying a 
motion for leave to file an amicus brief, the 
third such motion from the same proposed 
amicus.10 Notably, the motion was filed one 
day after amendments to Rule 345 became 
effective which made clear that a motion for 
leave to file an amicus brief must state the 
interest of the applicant and explain how its 
amicus brief will assist the Court.11 While the 
Court ultimately denied the amicus leave to 
file its brief, in doing so, it provided guidance 
for future amici to follow.12

The Court noted that “[b]y definition, an 
amicus curiae is a friend of the Court, not of 
the parties.”13 The Court indicated that al-
lowing an amicus filing is discretionary and 
a matter of “judicial grace,” thereby requiring 
leave before such a brief may be filed.14 Cit-
ing the Seventh Circuit, the Court stated that 
in deciding whether to accept an amicus fil-
ing, it “must consider whether the brief will 
provide it with ideas, arguments, or insights 
helpful to resolution of the case that were 
not addressed by the litigants themselves.”15

The Court noted that amicus briefs which 
merely restate the arguments of the prin-
cipal parties are of no benefit to the adver-
sarial process and only add an unnecessary 
burden to the time and resources of both the 
Court and the parties.16 The Court explained 
that such briefs may represent an “improper 
attempt” to inject interest group politics in 
the appellate process or to circumvent the 
Court’s rules on page limitations.17

With these concerns in mind, the Court 
described several instances when an am-
icus brief would be appropriate including: 
“(1) when a party is not competently repre-
sented or not represented at all; or (2) when 
the would-be amicus has a direct interest in 
another case, and the case in which he seeks 
permission to file an amicus curiae brief may, 
by operation of stare decisis or res judicata, 
materially affect that interest; or (3) when the 
amicus has a unique perspective, or informa-
tion, that can assist the court beyond the 
help that the lawyers for parties are able to 
provide.”18 The Court stated that while these 
criteria were non-binding, “we consider them 

a useful guide in assessing the propriety of 
amicus briefs submitted to us under Rule 345, 
as amended.”19

Putting these principles into practice, the 
Kinkel Court denied the proposed amicus 
leave to file its brief. While it had no doubt of 
the sincerity of the amicus’ concerns regard-
ing the case or its description of the poten-
tial ramifications for its members, the Court 
determined that the amicus brief “provide[d] 
no significant insights into the merits of the 
case beyond those offered by able coun-
sel” for the party it sought to support.20 The 
Court stated that the proposed brief filled 
“no analytical gaps” and provided no “tan-
gible examples of how the appellate court’s 
decision” actually affected the interests the 
amicus represented.21 In the Court’s view, the 
proposed brief offered “nothing more about 
the case except how the [amicus] believes it 
should be resolved,” an insufficient basis to 
warrant participation.22

One important aspect of the Kinkel Order 
is its discussion of the propriety of filing an 
amicus brief in support of a petition for leave 
to appeal. The Court noted that the amicus 
in Kinkel originally filed its motion for leave 
to file its brief in connection with a petition 
for leave to appeal.23 The Court stated that 
this original motion was denied because “our 
rules do not authorize amicus filings in sup-
port of petitions for leave to appeal.”24 It also 
pointed out that “in accordance with [ ] es-
tablished policy,” its denial was without prej-
udice to the amicus’ ability to file a renewed 
motion for leave to file should the petition for 
leave to appeal be granted. 

B. Crafting a helpful amicus filing
As noted in the Kinkel Order, at least three 

situations are appropriate for amicus filings: 
where competent counsel is not already in-
volved in an appeal; where stare decisis or res 
judicata is at play; or where the amicus has a 
unique ability to assist the Court in a way that 
the parties cannot. The first two situations are 
relatively clear. That said, they provide only a 
limited avenue for potential involvement. It 
is rare, for example, for a case to reach the Il-
linois Supreme Court involving incompetent 
counsel, let alone an unrepresented party. 
Likewise, it is relatively rare for a party to have 
a direct interest in a case which would be af-
fected by stare decisis or res judicata. If those 
situations arise, any potential amici will have 
a strong case for involvement. The majority 
of filers, though, will have to look to the third 
category in order to make their case—they 

must provide a unique perspective or infor-
mation that can assist the Court in ways the 
parties may not. 

As an initial step, a potential amicus 
should consider how its brief can assist the 
Court rather than simply support a particu-
lar party. Because amicus opportunities tend 
to arise in situations where a party actively 
seeks additional helpful involvement or a 
particular interest group is carefully watch-
ing for cases that might affect its interests, 
potential amici are almost always heavily 
invested and interested in supporting one 
outcome or another. When these amici hire 
counsel to craft an amicus brief, they rightly 
expect their brief to reflect their interests. The 
goal, then, is to accomplish this task in a way 
that avoids partisanship. 

A successful amicus brief will not simply 
explain and reiterate that a particular out-
come is warranted for all the reasons already 
described in the brief filed by the party it 
seeks to support and because the amicus 
agrees with that position as well. Instead, it 
has to provide something more to aid the 
Court in its analysis. While there is no one 
way to provide this additional help, several 
approaches are possible. 

In a case causing a detrimental effect on 
a particular business or type of business, 
potential amici may be able to show that a 
similar detrimental effect will ultimately be 
felt in other types of businesses or by the Illi-
nois business community as a whole. In such 
situations, as Kinkel suggested, the poten-
tial amicus should carefully set out tangible 
examples of how a particular decision will 
affect its interests. Potential amicus might 
accomplish this through citations to past 
examples, scholarly articles and studies, deci-
sions in other jurisdictions, or even newspa-
per articles. 

Oftentimes, potential amicus can assist 
the Court through a detailed and in-depth 
knowledge of how particular outcomes or 
decisions have played out in the past. Am-
icus briefs are commonly filed by state or na-
tionwide associations or organizations rep-
resenting relatively well-defined interests. 
By virtue of their long-term involvement in 
support of their interests and memberships, 
these groups often have the historical or 
broader based knowledge to file a brief that 
can explain historical or extra-jurisdictional 
examples. The parties to a case, by contrast, 
simply may not have the background or 
broad knowledge and historical perspective 
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necessary to make such points. 
A third more general path to helpful am-

icus involvement is to attempt to show how 
the outcome of a case may affect Illinois, its 
citizens, or its jurisprudence. If an amicus is 
able to show how the Court’s decision has 
the potential to affect the law in Illinois in 
ways that have not previously been antici-
pated or described by the parties to a case 
in filings before the trial or appellate courts, 
such a situation calls out for amicus involve-
ment. As described above, the Supreme 
Court specifically intends, among other 
things, to decide and resolve cases that will 
have an impact in the future and on parties 
other than those directly involved. The par-
ties to a case, and the Court itself, cannot an-
ticipate all of the potential ramifications of a 
particular decision. If a potential amicus can 
help in that regard, the Court is likely to look 
favorably on its involvement.

Importantly, amicus should also remain 
mindful that “an amicus takes the case as he 
finds it, with the issues framed by the par-
ties.”25 In other words, while a helpful am-
icus brief needs to add something to aid the 
court rather than merely reiterate the posi-
tion of the party which it supports, such a 
brief also must carefully avoid raising new is-
sues. In situations where the Supreme Court 
feels that an amicus has gone too far by at-
tempting to add new issues to a case, it will 
decline to address the issue or strike it from 
the amicus brief altogether.26

C. Should an amicus file at the peti-
tion for leave to appeal stage?

In some cases, a potential amicus is inter-
ested in filing a brief at the petition for leave 
to appeal stage, before the Supreme Court 
has decided to take the case in the first place. 
While this is commonly done before the 
United States Supreme Court, the Illinois Su-
preme Court has taken a different approach. 
Here again, Kinkel provides insight and guid-
ance. 

The Supreme Court Rules do not pro-
vide specific procedures for an amicus brief 
in support of a petition for leave to appeal. 
Nothing in the rules explicitly permits or pro-
hibits such a filing. Rule 345 represents the 
only discussion of amicus briefs in the rules 
and it is focused, by its language, on briefs 
in support of pending appeals. For example, 
the Rule provides that an amicus brief should 
follow the format of an appellee’s brief.27 
Likewise, the Rule states that amicus briefs 
shall be filed “on or before the due date of 

the initial brief of the party whose position 
it supports.”28 A petition for leave to appeal, 
though, is not a “brief” and the Court’s Order 
in Kinkel makes clear that its omission of any 
guidelines for amicus participation in the pe-
tition for leave to appeal process is no acci-
dent. As noted, Kinkel specifically states that 
the Supreme Court Rules “do not authorize 
amicus filings in support of petitions for leave 
to appeal.”29

Kinkel’s pronouncement on this issue sug-
gests that filing an amicus brief in support 
of a petition for leave to appeal will have no 
affect on the petition’s potential for success. 
The Rules simply do not allow for such a fil-
ing. Kinkel also provides, however, that while 
a motion for leave to file an amicus brief in 
support of a petition for leave to appeal will 
be denied, the Court’s current practice is to 
deny such motions without prejudice to a re-
newed request should the petition for leave 
to appeal be granted. This caveat is impor-
tant and might have strategic import.

In some instances, a potential amicus 
may want to file for leave to submit a brief 
in support of a petition for leave to appeal 
as a means to focus the attention of its con-
stituents or members on a particular case of 
great importance, better prepare itself for a 
potential amicus filing if the petition for leave 
to appeal is granted, and have a draft of such 
filing written and prepared should it become 
necessary. It could be, for example, that the 
filing and publication of a motion for leave 
to file an amicus brief in support of a petition 
for leave to appeal, even if certain to be de-
nied, may allow a proposed amicus to better 
marshal its arguments and resources on the 
chance that the petition for leave to appeal is 
later granted. 

Further, even the very publication of 
a proposed amicus brief itself may have a 
benefit the potential amicus is interested in, 
regardless of whether the Court ever even 
reads the brief. Indeed, Justice Antonin Scalia 
and Professor Bryan Garner, after noting that 
most judges rarely read all the amicus briefs 
that come across their desks, noted that:

[p]erhaps the most common pur-
pose [of amicus briefs], is to enable the 
officers of trade associations to show 
their members that they are on the 
ball. To achieve this end, it really does 
not matter what the amicus brief says. 
It can track the party’s brief; the filing of 
it is what counts. The same can be said 
of the amicus brief filed by 35 states, 

or by the chief law-enforcement offi-
cers of 50 metropolitan jurisdictions. 
The very cover of the brief makes its 
principal point—a very telling point in 
support of a petition for discretionary 
review: this case involves an issue of 
grave national importance.30

The lesson from Kinkel is that amicus fil-
ings in support of a petition for leave to ap-
peal to the Supreme Court of Illinois will be 
denied because they are not “authorized.” As 
such, any motion for leave to make such a 
filing should keep this point in mind, make 
clear that it has not been ignored, and ex-
plain why the attempt to file an amicus brief 
at the petition for leave to appeal stage could 
result in a greater ability to assist the Court 
should leave to appeal be granted. In other 
words, the motion for leave to file should 
make clear that the proposed amicus does 
not intend to violate the Supreme Court 
Rules, believes that moving for leave to file is 
not a violation of any rule, recognizes that its 
motion will likely be denied and its brief not 
accepted, but still believes there is value in 
filing the motion for leave to file. 

Any client intent on attempting to involve 
itself as an amicus at the petition for leave 
to appeal stage should be advised and ap-
prised of Kinkel and especially the fact that it 
will be denied leave to file its proposed am-
icus brief. Most clients—in an effort to avoid 
an unnecessary expense—will likely decide 
not to file when informed of that reality. For 
the reasons discussed above, however, some 
may decide to file for leave anyway. That de-
cision is only appropriate, however, when 
made in a fully informed way. 

D. Conclusion
Briefs amicus curiae can play an impor-

tant role in cases before the Illinois Supreme 
Court. To do so, such filings should carefully 
follow the guidelines the Court has provided 
in its rules and decisions and keep in mind 
that the Court’s function, as former Chief 
Justice Underwood stated, is to take and de-
cide cases that affect Illinois as a whole. Apart 
from this, as Kinkel states, potential amici and 
their attorneys must remember that an amic-
us brief needs to focus on assisting the Court, 
not just a particular party. There are several 
ways to accomplish that task and, as long as 
it remains at the forefront of any amicus fil-
ing, there is a chance to capture the Court’s 
attention while at the same time advancing 
the interests an amicus represents. 
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Furthermore, potential amici should un-
derstand that, according to Kinkel, amicus 
briefs in support of petitions for leave to ap-
peal are not “authorized” by the Supreme 
Court Rules. As such, their value at that stage, 
if any, lies not in the their ability to increase 
the odds of convincing the Supreme Court 
to allow a petition for leave to appeal but in-
stead, through a motion for leave to file, as a 
strategic means to develop a better amicus 
brief if the appeal is accepted on its own mer-
its. Potential amici and their attorneys should 
also be careful to follow any new develop-
ments surrounding this practice. ■
__________

Matthew R. Carter is an associate at Winston & 
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Court of Illinois. 
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