
The Equal Rights 
Amendment:
Legal Issues and Implications



“Equality of rights 
under law shall not be 
denied or abridged by 
the United States or 
any State on account 
of sex”



Where We Stand
ERA Ratification Tally

35 States Approve (1982)
36 State Approved (2017)

5 States Attempted to Rescind 
14 States Yet To Approve (only 2 states needed)



What is the ERA?



Equality of rights under law shall not 

be denied or abridged 

by the United States or any State            

on account of sex

[1]

[2]



Current Legal Framework



“… No State shall make or enforce any law which shall 
abridge the privileges or immunities of citizens of the 
United States; nor shall any State deprive any person 
of life, liberty, or property, without due process of law; 
nor deny to any person within its jurisdiction the equal 
protection of the laws.”

14th Amendment, § 1

The 14th Amendment



Level of 
Scrutiny 

Protected 
Classes

Constitutional 
Standard

Strict Race, National Origin, 
Religion

Narrowly tailored to 
achieve a compelling 
government interest

Least Restrictive 
Means

Intermediate Gender Substantially related 
to important 
government purpose

Current Protections For Protected Classes



Existing Federal and State Laws

Title VII

Title IX

Pregnancy Discrimination Act

F  E  D  E  R  A  L

State constitutions

State and local laws prohibiting 
certain kinds of sex discrimination

S T A T E   &   L O C A L



Why Do We Need The ERA?



Current Protections are Inadequate 

The government generally can 
discriminate based on sex as 
long as the action meets
intermediate scrutiny. 

Some states do not have Equal 
Rights Amendments.

State statutes and constitutional 
provisions do not apply to federal 
government action.

Current statutes 
can be amended, 
not renewed, etc. 



ERA: Raises the Level of Scrutiny 

Rational Basis 
For Non-protected 
Classes

Intermediate 
scrutiny

STRICT 
SCRUTINY

ERA



Nguyen v. INS: Level of Scrutiny in Action
• The Supreme Court upheld laws 

related to the U.S. citizenship at birth 
for children born out of wedlock 
outside the United States to an 
American parent

• Under intermediate scrutiny: It was 
valid for the law to have a more 
restrictive citizenship requirement for 
children born to American fathers and 
a non-citizen mother

• What if the standard had been strict 
scrutiny? 



Potential Challenges Under the ERA



Myths About The ERA



Myth #1:
“The ERA will 

overturn laws that 
benefit women”



Myth #2: 
“The ERA will take power 

away from the states on 
laws impacted by gender”



Myth #3: 
“The ERA is about 

changing the law 
on abortion.” 



Myth #4: 
“If the ERA is ratified, gender 
designations would have to be 

removed from bathrooms, locker 
rooms, jails, and hospitals.”



Myth #5: 
“The ERA will be 
costly and burden 

businesses”



Path to Ratification



“The Congress, whenever two thirds of both houses shall 
deem it necessary, shall propose amendments to this 
Constitution . . . Which, in either case, shall be valid to 
all intents and purposes, as part of this Constitution, 
when ratified by the legislatures of three fourths of the 
several states, or by conventions in three fourths thereof…”

U.S. Constitution, Article V

The Ratification Process



Ratifying the Equal Rights Amendment
ERA Ratification Tally

35 States Approve (1982)
36 State Approved (2017)

5 States Attempted to Rescind
14 States Yet To Approve (only 2 states needed)



ERA Ratification Tally
35 States Approve (1982)
36 State Approved (2017)

5 States Attempted to Rescind 
14 States Yet To Approve (only 2 states needed)

Ratifying the Equal Rights Amendment

ILLINOIS
2003: 
Illinois 
House

2014: 
Illinois 
Senate

NEVADA

36th State 
to Ratify 
ERA



ERA Ratification Tally
35 States Approve (1982)
36 State Approved (2017)

5 States Attempted to Rescind 
14 States Yet To Approve (only 2 states needed)

Recent Efforts in Illinois 

NEVADA

36th State 
to Ratify 
ERA

ILLINOIS
2003: 
Illinois 
House

2014: 
Illinois 
Senate

ILLINOIS

2017: Bills introduced
in both the House 
and the Senate

April 2018: Bill 
passed 
in the Senate



Ratification: Out of Time?

1971: House

1972:  Senate approves 
and sends to states for 
ratification

1972 – 1978: 
35 States Ratify

1970 1980 1990 2000 2010 2020

1982 – 2nd

Congressional 
Deadline

1979: 1st

Congressional 
Deadline

2017: Nevada 
Ratifies

2018:

?



ERA Ratification Tally
35 States Approve (1982)
36 State Approved (2017)

5 States Attempted to Rescind
14 States Yet To Approve (only 2 states needed)

Once a State Ratifies…

IDAHO

NEBRASKA

KENTUCKY

TENNESSEE

S. DAKOTA



After 38 States Ratify

“ . . . Which, in either case, shall be valid to all 
intents and purposes, as part of this Constitution, 
when ratified by the legislatures of three fourths of 
the several states, or by conventions in three fourths 
thereof…”

U.S. Constitution, Article V



Questions?



For More Information:

Winston.com/en/equal-rights-
amendment.html
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