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ABSTRACT

Recent Security and Exchange Commission (“SEC”) activity, a landmark disclosure requirement issued
this spring by the National Association of Insurance Commissioners, subpoenas, investor group
petitions, shareholder resolutions, Congressional oversight hearings, and voluntary climate disclosure
initiatives all reflect a growing focus on the adequacy of publicly-traded companies” environmental
disclosures, particularly in the area of climate change. A trend of heightened shareholder scrutiny has
been seen and the expectation is that it will increase.

This paper discusses recent developments in climate change disclosures. We review in Part I the legal
framework for disclosure to investors of contingent environmental liabilities, like climate risk, focusing
primarily on the risks associated with the developing constraints on carbon and other greenhouse gas
(“GHG”) emissions. We then highlightin Part Il the drivers for more and better climate risk disclosure,
what disclosure is being requested and by whom, and what some companies in high GHG emission
sectors have been doing about it. And we’ll discuss how recent federal and state legislative and
regulatory developments, investor group initiatives, as well as developments in international climate
negotiations all will effect climate change disclosure obligations and, ultimately, enforcement trends.

PART I: THE SEC ENVIRONMENTAL DISCLOSURE OBLIGATIONS

Publicly-traded companies have an obligation to disclose known and contingent material liabilities in
order to ensure that investors have access to basic and relevant information." Certain non-financial
narrative disclosures concerning material environmental liabilities are required by Regulation S-K,
Items 101, 103 and 303, and financial statements must explain in footnotes relevant material
environmental liabilities and reserves.” Note that “material” is the operative standard, because these
disclosures are intended to provide insight into information that management deems important in
evaluating risk contingencies. It is an often - repeated axiom that there is no bright-line test for
determining materiality. The Supreme Court has held that a matter is material if a reasonable investor
would view it as significantly altering the total mix of information made available to an investor.” SEC
Staff Accounting Bulletin No. 99 advises that “a matter is ‘material” if there is a substantial likelihood
that a reasonable person would consider it important.”* Thus, “materiality” is a benchmark that
reflects the goal of Regulation S-K—that is, to level the playing field between investors and
management with respect to knowledge of contingencies and ability to assess risk. And with respect
to climate-change risks, some argue that, for most publicly-traded companies such risk is likely
material because most investors want to know about it.



As we discuss in Part Il of this paper, a recently published analysis of the climate disclosures of certain
carbon-intensive industries suggests that the benchmark is beginning to shift, albeit, in the report’s
view, slowly and incompletely.” The disclosures discussed in the June 2009 Ceres/EDF Report were
from 10-Ks filed in Q1 2008, subsequent to several of the high-profile events of 2007, including the
New York State Attorney General’s subpoenas to five major electric utilities regarding the adequacy of
their climate risk disclosures, as well as the Investor Network on Climate Risk petition to the SEC
seeking guidance that would require uniform and robust climate risk disclosure.’

Firstwe discuss the legal framework for such disclosures.
Item 107 — Costs of Compliance

Regulation S-K, Item 101 requires a description of the business and its risk factors, and mandates
disclosure of any actual or contingent material effects of compliance with environmental laws and
regulations on the business’” earnings, competitive position, and capital expenditures. Item 101(c)(xii)
specifically requires disclosure of material contingent effects—like material expenditures for pollution
control equipment—for the remainder of the current reporting year and the succeeding year, as well as
additional periods that the company deems material.” Thus, issuers are required to make sufficient
disclosure about future plans in order to make the disclosure about current plans not misleading.

In the context of climate change, large GHG emitters, such as coal-burning utilities, who may face
material capital expenditures under certain pending regulatory scenarios, are required by Item 101 to
assess both technical options and regulatory developments and to disclose material, contingent
capital expenditure plans. And because the SEC advised years ago® that contingent liabilities
associated with foreign environmental requirements should be disclosed, in the climate disclosure
context, multinational companies need to consider, for example, the costs involved with purchasing
emission reduction credits or the material capital expenditures associated with pollution control
equipment for European Union (“EU”) facilities, as well as the implications of a federal or region-by-
region GHG emission reduction mandate in the U.S.

Item 103 — Disclosure of Legal Proceedings

Regulation S-K, Item 103 requires disclosure of material legal proceedings, including proceedings
“known to be contemplated” by governmental authorities. If an administrative or judicial proceeding
arising under environmental laws (1) is material to a company’s business or financial condition; (2)
includes a claim for damages or costs in excess of 10 percent of current consolidated assets; or (3)
includes governmental authority as party to the proceeding or contemplated proceeding (unless any
monetary sanctions are reasonably expected to be less than $100,000—including aggregated
potential sanctions in proceedings that present the same issues), the matter must be disclosed under
ltem 103. While Item 103" does not specifically direct a company to predict the outcome of litigation
and its effect on the company’s finances, disclosures of legal proceedings typically contain some
statement about whether management believes the results of the environmental proceeding will be
material.

Climate-change litigation has been heating up over the past several years, with lawsuits generally
involving cases where plaintiffs are (1) seeking to compel federal agencies to act;'"” (2) challenging state
or federal regulations;"" (3) alleging public nuisance from emissions;" (3) suing to compel defendants
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(either private companies or the government) to take climate change into account in environmental

permitting decisions;"” and (5) alleging damages as a result of a defendant’s contribution to global
. 14

warming.

While an analysis of these cases is beyond the scope of this paper, the key point is that these cases
represent a very real threat of litigation to those in carbon-intensive industries. The decisions in these
and like cases could have consequences for non-defendant companies, in terms of litigation exposure
and disclosure obligations, particularly as potential regulatory consequences are realized or become
more foreseeable.

The issue of climate-risk disclosure was elevated to boardrooms across the country in September 2007
when New York State Attorney General Andrew Cuomo subpoenaed five large energy companies for
information because he questioned the adequacy of climate risk disclosures in their SEC filings.” Two
of these companies have since settled with New York, and both have committed to similar and very
specific disclosures regarding climate risk. For example, Xcel Energy committed to disclose the
financial risk that climate change poses to the company, including current/probable future laws and
their potential material financial effect; climate-related litigation/judicial decisions that may have a
material financial effect; physical impacts of climate change (sea level increases, changes in weather
patterns) and the financial risks of such events to operations; as well as the company’s current strategic
position on emissions management and corporate governance concerning climate change and the
possible related financial risks. This settlement tracks closely the elements of the disclosures that the
Investor Network set out in its petition to the SEC, discussed more fully below.

Item 303 —Management’s Discussion and Analysis (MD&A)

Item 303, the Management’s Discussion and Analysis (“MD&A"), requires discussion of known trends,
events or uncertainties that may have a material effect on the company’s financial condition.” SEC
views the MD&A disclosure as the place where the issuer gives investors “a look at the company
through the eyes of management.”"” The SEC has advised that Item 303 disclosure requires two distinct
inquiries. First, management must decide if a known uncertainty is reasonably likely to occur. Unless
management can conclude that the event is not reasonably likely to occur,” it must assume that it will
occur. Second, unless management can determine that such occurrence is not reasonably likely to
have a material adverse effect on the company, the trend or event must be disclosed.” Disclosure is
optional if management is merely anticipating a future trend or event, or anticipating a less predictable
impact of a known trend, event or uncertainty.” Thus, for example, disclosure of a remote possibility
of a catastrophic event is not useful nor is it required by the SEC. Disclosure is required, however, of
“known uncertainties” that could result in material consequences.

The issuer must discuss in the MD&A information that does not appear clearly in its financial
statements, without going to great effort or expense to obtain it.” SEC advised that, when the potential
liability cannot be exactly quantified, the effects of the liability should be “quantified to the extent
reasonably practicable.””” In the climate risk context, with the current federal legislative initiatives
and state and regional regulatory regimes imposing constraints on carbon, companies in carbon-
intensive industries, or industries particularly vulnerable to the effects of global warming, are well
advised to be taking the steps needed to conduct the evaluations required by the SEC disclosure
framework, because what was previously legitimately considered an “uncertainty” has arguably
evolved into a known “event.”



The increased focus of the SEC on climate disclosures, coupled with the policy drivers discussed in
more detail below, suggest that publicly traded companies can no longer punt on the “uncertainty” of
risk related to carbon-intensive operations - in any major part of the supply chain. Nor can companies
ignore the potential physical impacts and other risks of global warming, such as water shortages,
availability and cost of insurance, etc. Investors clearly want to know about management’s assessment
of such climate risk.

Financial Accounting Standards Board (FASB) No. 5

While there are several accounting standards that are relevant to environmental liability risk
calculation and disclosure, we mention briefly here the key accounting standard that instructs issuers
on how specific items, which are required to be disclosed, are actually accounted for in the financial
statements. Disclosure of contingent risk is governed by Financial Accounting Standard No. 5 (“FAS
5”).” FAS 5 requires that a loss contingency be accrued by a charge to income, and that the nature of
the contingency be described in a footnote to the financial statement, if it is probable that a loss has
been incurred and that the amount of the loss can be reasonably estimated.” If a loss contingency is
only reasonably possible, or if the loss is probable but the amount cannot be reasonably estimated,
then the company is not required to accrue for it, but its nature must be disclosed in a footnote.”

PART II: THE PUSH FOR MORE CLIMATE-CHANGE RISK DISCLOSURE
Shareholder and Investor Interest

While SEC periodically issues regulations and guidance on the information public companies must
disclose in their filings, it has not yet done so with respect to climate change. On September 18, 2007,
the Investor Network on Climate Risk,” a coalition of nearly two dozen state officials (from 11 states),
pension fund managers, and environmentalists (“the Investor Network”) filed a petition with the SEC
for interpretive guidance on climate risk disclosure.” The petitioners asked SEC to issue guidance
requiring all publicly traded companies to assess and fully disclose their financial risks from climate
change. The Investor Network also filed a separate request with the SEC’s Division of Corporation
Finance to immediately begin reviewing 10-K disclosures under existing regulations, specifically with
respect to climate change risks and liabilities. Hearing nothing in response from the SEC during the
previous administration, the Investor Network renewed its petition in a letter dated June 12, 2009, to
new SEC Chairman Mary Shapiro. SEC has responded by hosting at least two meetings, in July 2009,
to discuss climate disclosure issues with the various stakeholders.*

Additionally, investors have been reported to have filed hundreds of shareholder resolutions with
individual companies seeking better climate risk disclosure.”

The climate-change risks and liabilities for which petitioners are seeking SEC guidance, discussed
more fully below, include, among other things, regulatory risks, physical risks, legal risks, reputation
risks, and governance risks.”

Policy Drivers

On the legislative front, the U.S. Senate held oversight hearings in the fall of 2007 on the issue of
climate risk disclosure and followed up with a letter from senior Democrats on the Senate Banking
Committee to the SEC asking for release of definitive guidance for companies on how to disclose
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material risk related to climate change.” We note further that a number of the climate change bills
introduced over the past several years have included provisions directing the SEC to act.” Each would
require SEC to issue climate change disclosure rules within two years that mandate disclosure of risks
relating to the “financial exposure of the issuer” due to the issuer's GHG emissions and the “potential
economic impacts of global warming” on the issuer itself. Similar language urging the SEC to act was
included in the Senate Appropriations Committee reports for FY 2009 and FY 2010.” While the
recently passed House climate bill, H.R. 2454, the American Clean Energy and Security Act of 2009,
does not include a similar specific mandate to the SEC, such language could yet be added to Senate
legislation. But beyond the issue of a disclosure mandate, of course, the potential cost impacts of a
cap and trade scheme as set out in H.R. 2454 are significant.” Increased energy costs (both direct and
indirect) will be felt throughout a company’s value chain and could result in increased upstream costs
orreduced downstream sales, even if the company itself is not directly subject to regulations.”

Thus, in a much broader sense, both federal and state initiatives to begin regulating GHGs have
increased the necessity for all “energy users” to evaluate the financial risks associated with climate
change. Consider three actions by EPA in 2009: first, its April 2009 proposed rule requiring annual
reporting of GHG emissions, beginning in March 2010, applicable to facilities that either emit 25,000
tons per year or more of CO® equivalents or are in certain specified industrial categories (e.g.,
aluminum production, petrochemical refineries, cement production) as well as fuel suppliers and
vehicle and engine manufacturers; second, its proposed endangerment finding, issued on April 17,
2009, in response to the Supreme Court’s decision in Massachusetts v. EPA,” wherein EPA concludes
that GHG emissions threaten public health and welfare, thereby clearing its way to regulate GHGs
under the federal Clean Air Act; and third, its late grant of a federal waiver so California can regulate
tailpipe GHG emissions. For energy intensive businesses, financial risks associated with climate
change are no longer a remote uncertainty.

In addition to federal attention to climate change as a general policy imperative, as well as to climate
change disclosure obligations in particular, several state and regional efforts to restrict GHG emissions
are already underway. For example, the Regional Greenhouse Gas Initiative (“RGGI”), involving the
six New England states, as well as New York, New Jersey, Pennsylvania, and Delaware, is the first
regional mandatory cap and trade program in the U.S. The very existence of domestic carbon markets,
such as RGGI, which held its first auction of carbon credits this year, as well as the more mature carbon
trading scheme in the EU, suggests that markets are developing around mandatory carbon constraints
and other measures to limit GHG emissions. Clearly, the financial risks and opportunities presented in
a carbon-constrained environment need to be evaluated and, if material, disclosed.

NGO and Other Disclosure Initiatives

Several GHG reporting and disclosure frameworks have been developed by non-governmental
organizations (“NGOs”). In October 2006, Ceres published its “Global Framework for Climate Risk
Disclosure: A Statement of Investor Expectations for Comprehensive Corporate Disclosure” (“the
Ceres Framework”), which describes four main elements of disclosure: (1) total historical, current, and
projected GHG emissions; (2) strategic analysis of climate risk and emissions management; (3)
assessment of physical risks; and (4) analysis of risk related to the regulation of GHG emissions.
Companies were urged to apply this framework to existing reporting mechanisms, such as mandatory
financial reports, voluntary reports like those of the Carbon Disclosure Project and the Global
Reporting Initiative, and other “forward-looking” disclosures, such as analyst briefings and
sustainability reports.



The Carbon Disclosure Project (“CDP”), a non-profit formed in the UK to help assess the implications
of climate change on shareholder value and commercial operations, has been collecting and
publishing company-specific GHG data for several years now. The CDP issues, on behalf of
institutional investors, “purchasing corporations,” and other NGOs, annual Information Requests to
more than 3,700 companies around the globe.” CDP’s mission is to “collect and distribute high
quality information that motivates investors, corporations and governments to take action to prevent
dangerous climate change.” Together with the Global Reporting Initiative (who issues sustainability
reporting guidelines), these two voluntary organizations have been leading the efforts to standardize
climate-risk disclosure and reporting worldwide.

There is also the Climate Disclosure Standards Board (“CDSB”), an international partnership of seven
organizations, that has issued a draft reporting standard aimed at ensuring that companies “report
climate change-related information in a standardized way that facilitates easier comparative analysis
by investors, managers and the public.” And in December 2008, ASTM International published a
second draft of its proposed standard for disclosure of the financial impacts of climate change. Final
adoption of the ASTM standard is expected this summer. These published frameworks provide a
prototype for any future federal reporting requirements.

Finally, there was the announcement on March 17, 2009 from the National Association of Insurance
Commissioners (NAIC), an organization composed of the chief insurance regulatory officials of the 50
states, the District of Columbia and five U.S. territories, that they had adopted a requirement that
insurance companies having in excess of $500 million in premiums disclose to regulators and the
public the financial risks they face from climate change, as well as their response actions taken to
address these risks, by May 1, 2010. Those companies with premiums in excess of $300 million are
required to report a year later and those with lower premiums may voluntarily report at any time.
NAIC developed a “Insurer Climate Risk Disclosure Survey” that requires insurers to answer eight
questions in good faith, but without providing information that is “immaterial to an assessment of
financial soundness.” The Survey requests information regarding climate change and the company’s:
(1) plans for assessing, reducing or mitigating its emissions; (2) policy for risk and investment
management; (3) process for identifying climate change-related risks and business impacts; (4) current
and anticipated climate change risks; (5) investment strategy response to climate change impacts; (6)
steps to encourage policy holders to reduce losses caused by climate change-influenced events; (7)
steps to engage key constituencies on climate change, and (8) action to manage climate change risks
including the use of computer modeling. The Survey instructs that insurers need not include
quantitative information, commercially sensitive, proprietary, or forward looking information.

Each of these drivers — established disclosure frameworks, legislation, GHG emission trading markets,
carbon measurement standards,” industry-imposed requirements like that of the NAIC, and climate
change-related litigation — as well as the United States’ stated intention to re-engage in global climate-
change negotiations, all support a conclusion that financial risks, as well as opportunities, associated
with climate change should be evaluated and, if material, explained to investors.

How Companies are Responding

The June 2009 Ceres EDF Report used the Global Framework for Climate Risk Disclosure to evaluate
the filings of companies in five major sectors (electric utilities, coal, oil and gas, transportation, and
insurance). They evaluated the quality of disclosure by 100 companies in these sectors and Ceres
found that only two of the 100 companies it evaluated disclosed more than half of the information
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sought by the Global Framework.” Ceres noted that even in high-carbon industries, like utilities, the
FY 2007 10-K reports disclosures were lacking—noting that only 35.5% of S&P 500 utilities identified
at least one climate-change risk and articulated a strategy for addressing it. Ceres evaluated the
companies in three main disclosure categories: (1) emissions and stated climate-change position; (2)
risk assessment; and (3) actions to address climate risks and; opportunities. Companies, disclosures
were rated “none,” “poor,” “limited,” or “fair.” Among other key findings of the report, Ceres observed
that:

« Disclosure was widespread but minimal among electric utilities, although the electric power
sector ranked higher than the other sectors.

« All six coal companies surveyed included some disclosure of climate risk, but only one
company achieved a “fair,” score in any of the disclosure categories analyzed.

« Themajority of the 23 oil and gas companies studied provided some disclosure on climate-risk
assessment, but none ranked “fair” and disclosure in actions to address climate change and on
emissions or climate-change position was even more limited.

« Companies in the transportation sector provided minimal disclosure in SEC filings.

« Companies in the insurance sector provided the least disclosure across the board compared to
other sectors (even though, as Ceres noted, risk assessment is the foundation of a viable
insurance company).”

In view of this “scorecard,” it is instructive to compare the Global Framework against the existing
Regulation S-K, disclosure requirements. First, with respect to emissions disclosure, other than GHG
intensive industries, it seems that a company’s “carbon footprint” would not be material under
Regulation S-K. Second, with respect to the assessment of physical risks of climate change, other than
companies in exceptionally bad locations (e.g., a gas pipeline located in an area of documented and
ongoing permafrost subsidence), it is unlikely that this disclosure would be material.  Finally, as for a
strategic analysis of climate risk and opportunities, it seems that the material trends and uncertainties
looked at for this analysis should be part of the existing MD&A disclosure under Item 303 of
Regulation S-K.

1.  CONCLUSION

It is clear that investors are hungry for more insight, analysis, and evaluation of risks related to climate
change. And because there has been, to date, no clarification from the SEC as to how the existing
disclosure standards should be applied to climate change, there is a wide variation in the quality of
formal SEC reporting on this risk, as well as a divergence between what companies are reporting
voluntarily and what is found in mandatory reports.

While financial officers and their securities lawyers assess their reporting strategies, it is prudent to
keep in mind that risk disclosure demands rigorous evaluation. Companies should not rush to
prematurely release information labeled as data that compels disclosure and that is little more than
informed speculation. There remains a lack of consensus about which assessment frameworks and
measurement criteria to use. That being said, given all of the drivers discussed in this paper,
companies can no longer assume that climate changerisk is too speculative. An assessmentof that risk
is now essential.

In order to provide information that is both reliable and useful to investors and meets the legal
requirements of Regulation S-K, companies should ensure that their governance systems are such that
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climate change risks are evaluated through systematic communication and controlled decision-
making, rather than ad hoc analysis. A structured approach, involving consistent and reliable
measurement and assessment will support an understanding of the strategic, operational, financial,
and regulatory implications of, and enhance the decision making process regarding, disclosures.

May Wall is a partner in the firm’s environmental law department. She works extensively in identifying,
quantifying, and allocating environmental risks in connection with corporate and real estate transactions. She
provides enforcement and compliance counsel, and she works with developers on siting, permitting, and
Brownfield cleanup projects. Ms. Wall can be reached at mwall@winston.com.
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