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The Bureau of Consumer Financial Protection:  Broad Authority 
to Regulate Arbitration Agreements

Comprehensive financial reform legislation known as the Dodd-Frank Wall Street Reform and 
Consumer Protection Act (“Act”) will significantly alter regulation of the financial industry.  In 
particular, Title X of the Act will create a new agency called the Bureau of Consumer Financial 
Protection (“Bureau”), which has broad authority over providers of financial products and services 
for the protection of consumers.  

Of particular importance is the Bureau’s authority to regulate mandatory pre-dispute arbitration 
agreements between consumers and financial product or service providers.  The Bureau’s authority 
has several components under Section 1028.  In order to define the scope of its regulations, the 
Bureau must first conduct a formal study of the use of binding arbitration agreements in the consumer 
financial services industry.  The legislation does not state whether the Bureau must use a disinterested 
third party to conduct the study or whether the Bureau itself may perform the necessary review.  The 
legislation is also silent as to the breadth of the study, the manner in which the study is performed or 
whether any members of the industry will be asked to contribute to the study.  Once the study has been 
completed, the Bureau must report to Congress on the results.  

Also, once the study and report are complete, the Bureau may use its regulatory powers to limit or 
completely prohibit arbitration agreements in financial services contracts.  However, there are three 
restrictions on this authority.  First, the Bureau must find that its regulations are “in the public interest 
and for the protection of consumers.”  The Act does not explain what the Bureau must consider to 
make this finding.  Second, the regulations must be consistent with the Bureau’s study.  Lastly, the 
Bureau may not prohibit or restrict a consumer’s ability to enter into voluntary arbitration agreements 
after a dispute has arisen.

The results of the Bureau’s study and subsequent regulations will affect many financial services 
providers that have incorporated such provisions into their contracts with consumers.  The Bureau’s 
primary purpose is to protect consumers and it may make a determination that a complete prohibition 
on arbitration clauses is “in the public interest” and consistent with its study.  Industry participants 
have long held the view that mandatory consumer arbitration clauses are in the best interests of 
consumers because arbitration provides an efficient, low-cost forum for consumers to seek redress 
for their disputes against creditors.  Indeed, while businesses generally fare less well in arbitration 
forums where findings tend to favor individual complainants, the cost of the forum is less than for a 
court adjudication and the process is much quicker.  

On the other hand, consumer advocates and some legal scholars argue that mandatory arbitration 
obviates consumers’ constitutional rights, forces consumer agreement to provisions they may 
not understand or cannot negotiate,1 and may be as cost-prohibitive as litigation for low-income 
individuals.2  These groups are particularly concerned about provisions in arbitration agreements that 

1	 Linda J. Demaine & Deborah R. Hensler, “Volunteering” to Arbitrate through Predispute Arbitration Clauses:  The 
Average Consumer’s Experience, 67 Law & Contemp. Probs. 55, 56 (2004).
2	 Mark E. Budnitz, The High Cost of Mandatory Consumer Arbitration, 67 Law & Contemp. Probs. 133, 133-34 (2004).
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require consumers to waive their right to bring a class action.3 

Consumer advocates argue that these waivers prevent individuals 
from bringing smaller claims and further threaten constitutional 
rights, while they dismiss company assertions that reduced 
dispute resolution costs can lead to lower prices for consumers.4 
The Bureau’s  consumer protection mandate may suggest that 
mandatory pre-dispute arbitration clauses may end up on the 
cutting room floor.   However, in order to avoid the appearance 
of preconceived bias, the Bureau may want to commission an 
independent party to conduct the study, with instructions for 
substantial industry input into the data gathering.  

Regardless, the study and new rules must comply with existing 
law governing arbitration agreements, including the Federal 
Arbitration Act (“FAA”).  The FAA states that agreements to 
arbitrate “shall be valid, irrevocable, and enforceable, save upon 
such grounds as exist at law or in equity for the revocation of 
any contract,” which reflects a strong presumption in favor of 

arbitration.5  Section 1028 and the Bureau’s later regulations may 
contrast sharply with both the FAA and the national trend towards 
this method of dispute resolution to reduce litigation costs and 
clogged court dockets.  Ultimately, both Section 1028 and Section 
921 (which authorizes the SEC to conduct similar rulemaking on 
agreements between customers and securities broker-dealers) 
threaten to change the current status of the use of mandatory 
pre-dispute arbitration agreements in contracts throughout the 
financial services industry.

However, this provision and any of the Bureau’s regulations are 
unlikely to go into effect in the near future.  The Bureau is a new 
agency and must initially rely on resources from other agencies 
and hiring new staff before it becomes fully operational, or at least 
operationally sufficient to conduct studies.  Even after the Board 
adopts final rules, those rules will only apply to contracts entered 
into after 180 days after the stated effective date of the rules. 6 

3	  Jean R. Sternlight & Elizabeth J. Jensen, Using Arbitration to Eliminate Consumer Class Actions:  Efficient Business Practice or Unconscionable Abuse?, 67 Law 
& Contemp. Probs. 75, 75-76 (2004).
4	  Id. at 85-91, 92-99.
5	  9 U.S.C. § 2.
6	  Chris Edwards and Jerry Loeser would like to thank summer associate Caroline Wenzke for her work on this client briefing.

The Financial Services Practice Group of Winston & Strawn represents a broad range of financial institutions on all aspects of their 
businesses, including regulatory matters, legislative developments, and proposals affecting the financial industry.  If you have questions 
regarding the new rules, if you need advice with respect to how those rules may affect you, or if you need advice or assistance in 
preparing policies and procedures to address the new rules, please contact any of the Winston & Strawn attorneys listed below or your 
usual Winston & Strawn contact: 

	
	 New York 
	 Edward J. Johnsen 	 ejohnsen@winston.com 		  (212) 294-4741 
	 Robert A. Boresta 	 rboresta@winston.com 		  (212) 294-4711 
	 Jeffrey H. Elkin 	 jelkin@winston.com 		  (212) 294-6711 
	 Marvin J. Miller Jr. 	 mmiller@winston.com 		  (212) 294-6893 
	 David A. Sakowitz 	 dsakowitz@winston.com 		  (212) 294-2639 
	
	 Chicago 
	 Milton K. Buckingham 	 mbuckingham@winston.com		  (312) 558-6212 
	 Christine A. Edwards 	 cedwards@winston.com 		  (312) 558-5571
	 Basil V. Godellas 	 bgodellas@winston.com 		  (312) 558-7237 
	 Jerry Loeser	 jloeser@winston.com 		  (312) 558-5985
	 Wesley G. Nissen 	 wnissen@winston.com 		  (312) 558-5804 
	 Michael M. Philipp 	 mphilipp@winston.com 		  (312) 558-5905 
	
	

mailto:ejohnsen@winston.com
mailto:rboresta@winston.com
mailto:jelkin@winston.com
mailto:mmiller@winston.com
mailto:dsakowitz@winston.com
mailto:mbuckingham@winston.com
mailto:cedwards@winston.com
mailto:bgodellas@winston.com
mailto:wnissen@winston.com
mailto:mphilipp@winston.com


3

These materials have been prepared by Winston & Strawn LLP for informational purposes only. These materials do not constitute legal advice and 
cannot be relied upon by any taxpayer for the purpose of avoiding penalties imposed under the Internal Revenue Code. Receipt of this information does 
not create an attorney-client relationship. No reproduction or redistribution without written permission of Winston & Strawn LLP. 

© 2010 Winston & Strawn LLP

	 Washington, D.C.
	 Peter Y. Malyshev 	 pmalyshev@winston.com 		  (202) 282-5691 
	 James F. Miller 	 jfmiller@winston.com 		  (202) 282-5724
	
	 Charlotte 
	 David L. Batty 	 dbatty@winston.com 		  (704) 350-7720 
	 James T. Hedrick 	 jhedrick@winston.com 		  (704) 350-7725 
	 W. Kent Walker, Jr. 	 kwalker@winston.com 		  (704) 350-7730 
	 Dean A. Warren 	 dwarren@winston.com 		  (704) 350-7735 

	 San Francisco 
	 James E. Topinka 	 jtopinka@winston.com		  (415) 591-1519 
	 Alisa Won 	 awon@winston.com		  (415) 591-1614 

	 London 
	 Zoё J. Ashcroft 	 zashcroft@winston.com		  +44 (0)20 7105 0025 

	 Paris 
	 Jérôme Herbet 	 jherbet@winston.com		  +33 (0)1 53 64 82 04

	 Hong Kong 
	 Simon C.M. Luk 	 sluk@winston.com 		  +852-2292-2222 
	 Michael P. Phillips 	 mpphillips@winston.com		  +852-2292-2207

mailto:pmalyshev@winston.com
mailto:jfmiller@winston.com
mailto:dbatty@winston.com
mailto:jhedrick@winston.com
mailto:kwalker@winston.com
mailto:dwarren@winston.com
mailto:jtopinka@winston.com
mailto:awon@winston.com
mailto:zashcroft@winston.com
mailto:jherbet@winston.com
mailto:sluk@winston.com

