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5 Corporative arbitration is a type of arbitration in which 
the parties and the arbitrators are part of a same union 
or profession. The arbitrators are selected on a list and 
it is commonly known that they might have previously 
worked with the parties. This explains why the courts 
are being less strict as regards to the arbitrators’ duty of 
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Recent case law serves to remind us, 
if a reminder were needed, that 
the threat of imprisonment for 
contempt of court if a party fails 

to comply with an English court order or 
injunction is very real. Where the party is a 
company, the consequences can affect not 
only the company itself and its assets, but 
also the individuals behind the company, 
including its directors. 

Typically, contempt of court can arise 
in multijurisdictional disputes where a 
party ignores or refuses to comply with a 
court order, such as an anti-suit injunction 
(ordering a party to cease any parallel 
proceedings in another jurisdiction, 
including, for example, court proceedings 
to set aside an arbitration award commenced 
in breach of an arbitration agreement), a 
worldwide freezing injunction (requiring 
a party not to dispose of or deal with its 
assets), a disclosure order (requiring a 
party to produce certain information 
or documentation) or a mandatory or 
prohibitory injunction (requiring a party to 
do or not to do certain acts).

This article looks at the different 
circumstances in which contempt of court has 
been found in recent cases, the consequences 
arising as a result and the approach of the 
English courts. 

The individuals behind a company can 
be targeted for contempt, even in their 
absence

Just because a party may be a corporation, 
this does not mean that the individuals 
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controlling that company are immune from 
punishment for breach of a court order. 
Indeed, the English court can and does 
punish directors of companies where that 
company is in contempt of court.

Such was the scenario in the High 
Court’s March 2013 judgment in Companaia 
SUD Americana De Vapores SA v HIN-PRO 
International Logistics Limited [2013] 
EWHC 987 (‘Hin-Pro’), where an anti-suit 
injunction had been issued against the 
defendant Hong Kong-based company 
preventing it from participating in related, 
parallel proceedings in Hong Kong. Having 
determined that the company had acted in 
breach of the English court order by taking 
steps in the Hong Kong litigation, the court 
determined that the sole director of the 
company knowingly assisted or permitted 
the breach of the order.

The court decided to impose a custodial 
sentence upon the director, stating that ‘the 
Court would be failing in its duty if it did not 
impose a custodial sentence, both to punish 
the contempt for the Court’s authority, and 
to deter [the director] from continuing to 
lead the Company to be in breach of the 
order’ (para 14). The court did proceed 
to determine a relatively short custodial 
sentence – three months – on the basis that 
in this case the fact of the imposition of a 
custodial sentence was punishment and 
deterrence enough. 

Finally, the Court decided not to suspend 
the custodial sentence, given the ‘absence 
of any acknowledgment [by the defendant 
company and its director] of contempt or 
indeed of the Court’s order’ (para 17). The 
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defendant and that sole director had not 
participated at all in the English proceedings.

The Court also determined that it was 
appropriate to freeze and seize the assets of 
the defendant company (by issuing a ‘writ 
of sequestration’), on the basis that the 
company had the benefit of legal advice and 
had ‘clearly decided’ to absent itself from the 
English proceedings. 

What other type of acts and behaviour 
can result in imprisonment for contempt?

Orders for imprisonment (also known as 
committal orders) on the basis of contempt 
of court have also been made in a number of 
other recent cases in various circumstances. 
For such an order to be made the defendant’s 
acts or behaviour must constitute a ‘serious, 
contumacious, flouting’ of the order.1 

In particular, there have been several 
relevant decisions on imprisonment for 
contempt of court arising from a set of claims 
commenced by the Kazakhstani JSC BTA 
Bank against various individuals in relation 
to alleged massive fraud carried out at the 
bank. In JSC BTA Bank v Solodchenko [2011] 
EWCA Civ 1241, for example, the Court of 
Appeal found that one of the defendants, an 
individual, had failed to make full and frank 
disclosure to the High Court in breach of 
a court order. As a result of this deliberate 
and proven attempt to mislead the court, the 
Court of Appeal imposed a punishment of 
21 months’ imprisonment, which would have 
been reduced to nine months’ imprisonment 
if the defendant immediately rectified the 
improper disclosure with prompt and full 
disclosure (there is no indication on the 
public record that that individual did so).

In a related case brought against the former 
chairman of BTA Bank, Mr Mukhtar Ablyazov, 
the Court found that Mr Ablyazov had lied 
during cross examination, that he had failed 
to disclose certain of his assets contrary to 
the requirement to do so under a worldwide 
freezing order, and that he had dealt with 
an asset (ie transferred that asset to a third 
party) in breach of a worldwide freezing 
injunction. Mr Ablyazov was sentenced to 
22 months’ imprisonment, upheld by the 
Court of Appeal (JSC BTA Bank v Ablyazov 
[2012] EWCA Civ 411), which found that 
Mr Ablyazov’s acts of contempt of court had 
been ‘multiple, persistent and protracted’. 
The Court also debarred Mr Ablyazov from 
defending the claims against him unless and 
until he surrendered himself to custody and 

remedied the acts of contempt by making full 
and proper disclosure of his assets.

In a different matter decided by the Court 
of Appeal in February 2013, Templeton v 
Motorcare Warranties and others [2013] EWCA 
Civ 3, two defendant individuals attempted 
to transfer the entire business of a defendant 
company to a new company in the face of 
an asset-freezing order of the English court 
prohibiting them from doing so. The High 
Court had previously found in the same 
matter that this was a serious breach of an 
order, and that immediate imprisonment 
was the appropriate punishment. The 
Court of Appeal reiterated that this was a 
serious contempt and that imprisonment 
was appropriate, but went on to find 
that significant medical and personal 
circumstances in the case of the individual 
defendants (one suffered a stroke, the 
other was sole care-giver for his spouse who 
suffered from spina bifida) were sufficient 
grounds to suspend the imprisonment. 
Although granting this reprieve to the two 
individual defendants, the Court of Appeal 
was nonetheless particularly critical of the fact 
that the two defendants had not shown any 
regret nor issued any apology for the breach 
of the court order. 

Proving contempt of court

The English court will not order 
imprisonment of its own accord. In each 
case it is for the injured party – that is, the 
opponent in the English proceedings – to 
make a separate application to the court 
for an order punishing the defendant 
(whether by fine or imprisonment). In that 
application, the applying party must prove 
contempt of court.

Contempt of court must be proven to 
the criminal standard, that is, beyond a 
reasonable doubt.2 The applicant must prove:
(i) that the party knew of the terms of the 

relevant order;
(ii) acted or failed to act in a manner that 

involved breach of the order; and
(iii) knew of the facts which made his 

conduct a breach.3 Note that, under this 
standard, it is possible for a third party 
to be in contempt of court by breach of 
a court order.

Typically, proving that the order has been 
properly served on a defendant is enough to 
show that the defendant knew of the terms of 
the relevant order. Such orders must include 
a penal notice, which warns a defendant of 
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the consequences of non-compliance with 
an order, for example, by including wording 
such as: ‘If you the within-named [ ] do not 
comply with this order you may be held to 
be in contempt of court and imprisoned or 
fined, or your assets may be seized.’

Repentant defendant and damage control

In some cases, as the proceedings unfold, the 
defendant has a change of heart and wishes to 
‘purge’ its contempt of court – that is, undo 
whatever act constituted the contempt. This 
may encourage the English court to take a 
more lenient approach. If a defendant elects 
to proceed down this route, it is advisable 
for it to cooperate fully with the court 
proceedings, admit the contempt and to offer 
an unreserved written apology. All of this may 
help to soften the blow, perhaps resulting an 
indefinitely suspended prison sentence, or 
even the imposition of a fine in place of an 
order for imprisonment.

In the recent matter of Attorney General v 
Harkins; Attorney General v Liddle (Queen’s 
Bench Division, Unreported, 26 April 2013), 
the High Court determined to suspend 
the imprisonment of defendants who had 
published images on social media in breach 
of a court order. The relevant court order was 
an injunction which prohibited publication 
of any photograph of two individuals who 
had been convicted of the murder of James 
Bulgar in 1993. The court found that the 
defendants had been aware of the court order 
prohibiting publication, and were part of a 
determined internet campaign to identify the 
two individuals. The court considered that 
there existed significant mitigating factors, 
specifically that the defendants had quickly 
removed the offending images, made full 
admissions of their acts and apologised. As 
a result, the court imposed a suspended 
sentence of nine months’ imprisonment.

Another noteworthy example is the 
relatively recent set of judgments commonly 
referred to as Munib Masri v Consolidated 
Contractors Company (‘CCC’). In this case, CCC 
went to extreme lengths to avoid payment of 
sums owed under an English court judgment 
against it, as well as breaching various freezing 
and disclosure orders made by the court. This 
included restructuring the group’s corporate 
ownership structure and obtaining various 
judgments and orders from the Lebanese 
courts ordering the judgment debtor 
companies to refrain from complying with 
the English court orders. In the key judgment 

on contempt, Masri v Consolidated Contractors 
International Company SAL and other [2011] 
EWHC 1024 (Comm), the High Court found 
that the claimant succeeded in proving ten 
different acts of contempt of court. Following 
this finding and before the High Court 
imposed sanctions, the parties settled. 

Following settlement, the High Court 
in Munib Masri v Consolidated Contractors 
International Company SAL, Consolidated 
Contractors (Oil and Gas) Company SAL [2011] 
EWHC 2579 (Comm) gave an order to 
discontinue proceedings, but before doing 
so observed that, despite the settlement, 
the Court still had the power to impose a 
punishment on the judgment debtors, and 
commented that ‘the primary but not the 
exclusive purpose of the court’s contempt 
powers is to ensure that its orders are fulfilled. 
Another is to punish conduct in defiance of 
its orders.’ (para 19) The Court decided not 
to impose a punishment and explained that 
one of the significant factors in this decision 
was the fact that the judgment debtors’ 
in-house counsel had submitted a written 
apology to the court for the contempt.

Conclusion

In conclusion, recent cases highlight the 
range of different circumstances in which 
contempt of court can arise and the stern 
approach that the English courts take to the 
matter. This includes looking behind the 
corporate identity to any directors causing a 
corporation to be in breach of a court order 
or injunction, proceeding in the complete 
absence of the defendant and imposing 
a punishment on individuals (including 
directors) of up to two years’ imprisonment. 
While in each case it is for the injured party 
to make a separate application to the court 
for an order punishing the defendant, a party 
contemplating taking (or not taking) steps 
that disregard, seek to circumvent or fail to 
comply with an English court order (whether 
that party is a party to English proceedings or 
a third party who is nonetheless aware of the 
order), should tread very carefully. 

Notes
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